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FOREWORD FROM THE MISSISSIPPI STATE UNIVERSITY
EXTENSION SERVICE

The Mississippi State University Extension Service is a vital, unbiased, research based, client
driven organization. Extension is Mississippi State University’s lead unit for outreach and
engagement, and is dedicated to delivering the information people need to make qualified
decisions about their economic, social, and cultural well-being. As Director, | want to focus on
these core values, which are important to Mississippi State, our unit’s success and future, and,
most importantly, our clientele. We will--

Be honest, open and fair to everyone;

Provide an advanced, up-to-date- knowledge base;
Respond quickly with valid and consistent information;
Work collectively as team of professionals; and

Make a significant impact in the lives of Mississippians.

Like the cities of our state, the Mississippi State University Extension Service exists to provide
services which improve the lives of Mississippians. In addition to the programs we provide in the
areas of agriculture and natural resources, family and consumer education, 4-H youth
development, and community resource development, the Extension Service, through the Center
for Government & Community Development (GCD), provides three major types of services to
local governments — education and certification programs for elected and appointed officials,
specialized publications, and technical assistance.

The GCD currently works in conjunction with the following associations of local government
officials to help meet and fulfill their educational needs: Mississippi Association of Supervisors,
Mississippi Municipal League, Mississippi Association of County Board Attorneys, Mississippi
Municipal Clerks and Tax Collectors Association, Mississippi Chancery Clerks Association,
Mississippi Association of County Administrators/Comptrollers, Mississippi Assessors and
Collectors Association, Mississippi Chapter of International Association of Assessing Officers,
Mississippi Civil Defense & Emergency Management Association, Mississippi 911 Association,
and the Mississippi Association of County Engineers. The Center works with these associations to
plan and implement a variety of educational programs, seminars, and workshops.

In cooperation with the State Department of Audit and the Mississippi Department of Revenue,
the GCD manages legislatively-mandated certification programs for county purchase clerks,
receiving clerks, inventory control clerks, tax assessors, and tax collectors and manages
professional education programs for county supervisors and county administrators. The GCD’s
Certification Program for Municipal Clerks and Tax Collectors and Certified Appraiser School are
nationally-recognized. The GCD assists the Office of the Secretary of State in implementing a
training program for municipal clerks and municipal election officials. Active in training in the
areas of homeland security and emergency preparedness and management, the GCD works with
the Mississippi Emergency Management Agency, the Mississippi Office of Homeland Security,
the Mississippi State Department of Health, and the Mississippi Board of Animal Health to provide
training, seminars, and workshops for local government and emergency management officials.

Technical assistance is provided by the Center to counties and municipalities in such areas as
general management, financial administration, personnel administration, leadership development,
viii



economic development, and community facilities and services. Technical assistance is provided
on a “time available” basis.

Through these activities, the GCD assists local government officials, local units of government,
and associations of local government in their efforts to improve governance at the grassroots and
delivery of services to the citizens of Mississippi. The Center does not take an advocacy role in
the business, legislative, or political affairs of the local governments or local government
associations with which it works.

Our commitment to do whatever we can to improve service delivery by municipal government in
our state is as strong as ever. This book is dedicated to that end.

Gary Jackson, Ph.D.

Director

Mississippi State University Extension Service
July 2021

FOREWORD FROM THE MISSISSIPPI MUNICIPAL LEAGUE

As the official non-profit organization of cities and towns of Mississippi, the Mississippi
Municipal League is honored to join forces with the Mississippi State University Extension Center
for Government and Community Development in presenting the Sixth Edition of Municipal
Government in Mississippi. As stated in our mission statement, the League makes a continuous
effort to provide municipal officials across the state with the resources, support, and training
required when it comes to the organization and operation of municipal government in Mississippi.

Both newly elected and experienced officials will find this publication to be an invaluable source
of information as you fulfill your elected position of service to your community. It is our hope that
this book will serve as a manual in the many areas that encompass municipal government in
Mississippi.

The Mississippi Municipal League is truly appreciative to the MSU Extension Center for
Government and Community Development, in addition to all other individuals and organizations
that contributed to the publication of this excellent reference source.

The MML pledges its continued effort to strengthen the ability of municipal governments to better
serve their citizens and our state as a whole.

Shari T. Veazey
Executive Director
Mississippi Municipal League



PREFACE

In 2001 the Center for Government & Community Development in the Mississippi State
University Extension Service (MSU-ES) published Municipal Government in Mississippi, 2"
Edition, Revised and Expanded. That publication was the successor to Municipal Government in
Mississippi: A Handbook for City Officials, the fifth in a series of publications by the same name.
The 2001 version of the publication became recognized as the definitive work on Mississippi
municipal government by the general public, various professionals who work or consult with
municipalities, educators, and elected and appointed state and municipal officials.

The changes in municipal law and practice which occurred in the years following the publication
of Municipal Government in Mississippi, 2" Edition, Revised and Expanded have necessitated
ongoing revisions. This edition is designed to incorporate the most recent changes in the law, as
well as introduce the reader to the powers, duties, and responsibilities of Mississippi
municipalities. While no book can provide everything there is to know about municipal
government, this book provides the building blocks for elected and appointed municipal officials
and other interested individuals to form a substantial knowledge base across a range of subjects.

Writing this publication was a collaborative effort of several very talented individuals — all
knowledgeable about municipal government and all experts in their professions. Brief biographies
of the contributing authors are found starting on page Xxiii. Recognition should be given to these
individuals in making this book possible and their daily contributions to improving the operation
of municipal government in Mississippi.

In an effort to continue to strengthen the ability of municipal governments to better serve their
citizens, the Mississippi Municipal League (MML) has supported this publication. This edition of
Municipal Government in Mississippi would not have been possible without the support of the
MML.

Finally, appreciation is due Dr. Gary Jackson, MSU-ES Director. This edition of Municipal
Government in Mississippi would not have been published without Dr. Jackson’s moral and
financial support. His commitment to the improvement of local government service delivery and
community development in Mississippi should be noted and lauded.

Responsibility for the final draft of the book, including any errors or shortcomings, falls to the
editors. Readers of this publication who discover errors or who have suggestions for improvement
are asked to communicate with the editors so that changes can be made when the book is next
revised.

Sumner Davis, Center Head

Jason Camp, Extension Specialist

Center for Government & Community Development
Mississippi State University Extension Service

July 2021
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CONTRIBUTORS

Michael T. Allen founded Shopping-Bargains.com in February of 1999 and currently serves as
President and “Chief Executive Shopper.” Designed to be everything you need to save money
online, Mike and Shopping-Bargains.com have won several awards including induction into the
Mississippi BBB’s Business Integrity Circle of Honor (2007). Mike was also named the “Affiliate
of the Year” for the 2009 Affiliate Summit Pinnacle Awards. Prior to the founding of Shopping-
Bargains.com, Mike worked at the Mississippi State University Extension Service in the Center
for Government & Community Development as a Governmental Training Specialist. While at the
GCD, Mike planned and delivered programs for both county and municipal officials. Mike earned
a BS degree in political science from the University of Southern Mississippi and his Master of
Public Policy and Administration degree from Mississippi State University. He completed all
coursework and comprehensive exams for a Ph.D. degree in Public Policy. Mike was inducted into
Phi Theta Kappa, Phi Kappa Phi, Pi Alpha Alpha, and Omicron Delta Epsilon honor societies.

Janet Baird is a former Instructor and Government Specialist with the Center for Government &
Community Development in the Mississippi State University Extension Service. At the Center,
Janet as the Institute Director for the Municipal Clerk Certification Program; planned and delivered
educational courses for local government officials and provided technical assistance to
municipalities. Janet also coordinated the educational programs for the MS Tax Assessors and
Collectors. Janet received a BBA in Banking and Finance from the University of Mississippi and
an MBA in Finance from Mississippi State University. She also received the Certified Municipal
Clerk designation from the International Institute of Municipal Clerks. Prior to her position with
the GCD, Janet was the City Clerk for the City of Kosciusko, MS for 21 years and was also a past
president and education chairman of the MS Municipal Clerks and Collectors Association and an
active member of the MS Municipal League.

Robert L. Barber, Sr. serves as Partner of Orion Planning + Design. He is the former city planner
for the City of Hernando, Mississippi. A member of the American Planning Association (APA)
and its professional institute, the American Institute of Certified Planners (AICP), Robert speaks
and consults in the area of small town and rural planning. Robert has given presentations at several
national conferences of the APA on topics including planning practice, management, and the
politics of small town planning.

Tim Barnard serves as the director of the Local Government Records Office at the Mississippi
Department of Archives and History. He provides records management advice and assistance to
cities, counties and other local government entities throughout the state, conducts
workshops/training, and speaks at various local government officials’ meetings. He has extensive
knowledge and practical experience in local government records, working as a land title researcher
for a law firm and in the Harrison County Chancery Clerk’s Office, first as assistant sectional index
clerk and later as supervisor of the land records vault. Tim received a BA degree in political science
from Jackson State University. He also earned a records management specialist certificate from
Chippewa Valley Technical College.
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Parker Berry is an attorney at Butler Snow LLP and focuses his practice on governmental
litigation, administrative law, election law, municipal law, voting rights matters and public finance.
His practice includes representing a variety of state and local governmental bodies. As a result,
Parker has an extensive experience and knowledge in navigating regulatory, administrative and
environmental components and litigation matters for both public and private clients. He has
substantial experience in a variety of administrative hearings, public finance and has represented
various state agencies, counties and municipalities in Mississippi concerning regulatory,
administrative, redistricting and voting rights litigation issues. Parker currently serves as City
Attorney to the City of Richland, Mississippi, representing the City and managing all legal issues
including procurement and litigation matters, employment, financing, municipal law, zoning, and
public works. He is also general counsel for the Mississippi State Board of Contractors, where he
handles administrative hearings, rule promulgation and appeals. Parker earned his bachelor’s
degree at Mississippi State University before earning his Juris Doctor at the University of
Mississippi. Parker is a member of the Mississippi, American and Capital Area Bar Associations,
as well as the National Association of Bond Lawyers, International Municipal Lawyers
Association, Mississippi Municipal Attorneys Association and the Mississippi Association of
County Board Attorneys. He has been recognized Ones to Watch by The Best Lawyers in
America® in the fields of Administrative/Regulatory Law and Commercial Litigation. Parker
is a regular presenter on a variety of municipal and local government issues.

Mallory K. Bland is an Associate Attorney at Phelps Dunbar LLP in Jackson, MS. She practices
in the areas of labor and employment, civil rights, and appellate litigation. More specifically, her
work includes defending both public and private employers and individuals in litigation relating
to constitutional law, employment discrimination, retaliation, sexual harassment, hostile work
environment, and civil rights claims. Currently, Mallory is a co-editor of the Mississippi Defense
Lawyers’ Associations’ Quarterly publication. While in law school, Mallory served as the
Executive Articles Editor for both the Mississippi Law Journal, Volume 87 and the Federal
Courts Law Review, Volume 10.

Dana B. Brammer is Director Emeritus of the Public Policy Research Center and Assistant
Professor Emeritus of political science at the University of Mississippi, having worked at Ole Miss
from 1960 until his retirement in 1997. Dana received a B.A. degree from Marshall University, an
M.A. degree in political science from the University of Alabama, and a Certificate from the
Southern Regional Training Program in Public Administration. Author or co-author of numerous
papers and manuscripts Dana served as editor of the Public Administration Survey and A Manual
of Mississippi Municipal Government and authored a Handbook for Mississippi Legislators and A
Handbook for Mississippi County Supervisors.

G. Todd Butler is a Partner at Phelps Dunbar LLP in Jackson, MS. He represents clients in matters
involving employment, civil rights and appellate issues. He is general counsel to the Mississippi
Municipal Liability Plan, the Mississippi Municipal Workers’ Compensation Group and the
Mississippi Municipal Service Company. Todd has successfully represented municipalities, law
enforcement officers and companies, serving as counsel in nearly 100 reported decisions and
having presented oral arguments in both federal and state courts throughout the United States. In
many instances, he has been retained as amicus counsel to represent the interests of non-parties.
In addition to representing clients, Todd has been appointed by courts to serve as an arbitrator.
Parties likewise have chosen him to arbitrate their private disputes. He teaches courses as an
adjunct professor at Mississippi College School of Law and is a past Chairman of the Mississippi
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Bar’s Appellate Practice Section. Todd is a member of the Federalist Society and a former editor-
in-chief of the Mississippi Defense Lawyers’ Association’s quarterly magazine. In 2013, he
received a Leadership in Law award from the Mississippi Business Journal, and, in 2017, he was
named to the Top 10 Class of the “Top 50 Under 40.” Todd was featured in the third edition of
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the Institute Director for the Municipal Clerk Certification Program; plans and delivers educational
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served as president of the Graduate Student Association at MSU in 1998, was inducted into Pi
Alpha Alpha, and recognized as the Outstanding Graduate Student for the Public Policy and
Administration Program in 1999. Sumner served two terms as the Ward One Alderman in the City
of Starkville. Sumner currently serves on the Board of Trustees for the Starkville Oktibbeha
Consolidated School District, the Board of Directors for the Mississippi Chapter of the
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Mississippi Beta chapter of Phi Delta Theta.
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William D. Eshee, Jr. served as Municipal Judge for the City of Starkville, Mississippi from 1976
until 2009, at which time he retired. William received his undergraduate degree from Mississippi
State University (MSU). A graduate of the School of Law at the University of Mississippi, William
also received the M.B.A. degree from Jacksonville State University, Jacksonville, Alabama.
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he has been employed since 2003. Prior to being promoted to executive director in 2006, Tom
served as assistant director and counsel. During his tenure as executive director, Tom has overseen
numerous administrative changes and significant turnover in the makeup of the Commission. Tom
also helped draft the historic Ethics Reform Act of 2008 and advised the Legislature on the bill.
Previously, Tom practiced law in the private sector, working primarily in the areas of construction
law, with a focus of litigation, and workers’ compensation. He began his legal career as a
prosecutor with the Public Integrity Division of the Attorney General’s Office under former
Attorney General Mike Moore. There he directed investigations and prosecutions of government
corruption, white-collar crime, insurance fraud and alcohol and tobacco enforcement. Tom
received his law degree from the University of Mississippi and a B.A. degree in history from
Millsaps College. He has previously served on the Supreme Court’s Commission on Bar
Admissions Review and on the Mississippi Juvenile Advisory Committee.

Troy Johnston is an attorney at Butler Snow LLP and focuses his practice on municipal
bonds, governmental relations, public finance and economic development incentives. He has
represented municipalities, universities, community colleges and organizations across
Mississippi as bond counsel, underwriter’s counsel and trustee counsel for the issuance of all
types of municipal bonds. Troy earned his bachelor’s degree in Polymer Science and his MBA
from the University of Southern Mississippi before earning his Juris Doctor from the
Mississippi College School of Law. He is a member of the Mississippi, American, Capital
Area and Madison County Bar Associations, as well as the National Association of Bond
Lawyers, International Municipal Lawyers Association, Mississippi Municipal Attorneys
Association, Mississippi Association of County Board Attorneys and the Mississippi
Economic Development Council. He was a member of the 2013 Leadership Mississippi class
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Claire, live in Madison County.

Michael Lanford is the Executive Consultant with the Department of Finance and Administration.
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Collections, Director of Purchasing, and Deputy Director and Director of the Office of Revenue
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Attorney for the City of Ridgeland, whom he has served in that role for 32 years, as well as the
City of Byram. Mr. Mills’s practice specializes in zoning, annexation, and municipal law, and he
has represented numerous municipalities across the state in a variety of practice areas, including
the incorporation of the State’s three newest municipalities, Bryam, Diamondhead, and Gluckstadt.
Mr. Mills is a member of the Mississippi Municipal Attorneys Association (Vice President, 1984-
1985; President, 1985-1986) and the National Institute of Municipal Law Officers (Chairman,
Annexation Committee, 1988). Mr. Mills is listed as a tier one attorney in several fields related to
zoning and municipal law by Best Lawyers of America and he is rated AV Preeminent by
Martindale-Hubbell.

Mariah Smith Morgan is an Associate Extension Professor with the MSU Extension Center for
4-H Youth Development. Mariah has a Ph.D. in Instructional Technology. Her primary focus is
on developing learning opportunities that bring the innovative technology practices of the
University to the people of Mississippi. Mariah conducts numerous technology classes for the
MSU Extension service as well as workshops for clientele across the State. Additionally, she works
with local Extension agents to provide science, technology, engineering, and mathematics training
and robotics workshops to 4-H youth in Mississippi. She has authored several STEM-related
curricula and speaks often on the importance of cybersecurity.

John Scanlon earned his law degree and was admitted to the Mississippi bar in 2005, and he then
went to serve as a Law Clerk to Justice George Carlson of the Mississippi Supreme Court. Before
graduating from Mississippi College School of Law in 2005, Mr. Scanlon was a member of the
Moot Court Board and participated in numerous national moot court competitions. Mr. Scanlon
serves as the City Attorney for the Gluckstadt, Ridgeland, and Byram, whom he has served in that
role since its 2009 incorporation. Mr. Scanlon is also the city prosecutor in the Byram Municipal
Court. Mr. Scanlon’s practice specializes in zoning, annexation, public utilities, and other areas of
municipal law, and he has represented numerous municipalities across the state in a variety of
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the Mississippi Municipal Attorneys Association.
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program and the University of North Carolina’s School of Information and Library Science, prior
to moving to Mississippi she interned at the Indiana State Archives and Records Commission and
the State Archives of North Carolina.

Shari T. Veazey was appointed Executive Director of the Mississippi Municipal League (MML)
in December of 2012. Veazey joined the MML staff in 2004 and was promoted to Deputy Director
in 2007. In her role as Deputy Director, she served as chief financial officer, managed the League’s
three major conferences, developed the education and training agenda, and coordinated all
marketing and public relations activities for the League. Veazey has more than 33 years of
experience in marketing, public relations, and training for associations and non-for-profits. She
has a B.A. in Communication from Mississippi State University. She is the Immediate Past
President of the Mississippi Society of Association Executives (MSAE) and has also served a two-
year term as Treasurer of MSAE. Veazey is also an active board member of Keep Mississippi
Beautiful and was awarded the Louise Godwin Award of Excellence in 2015 by KMB. Veazey
and her husband Kenny reside in Flowood and are members of Liberty Baptist Church. Established
in 1931, the Mississippi Municipal League is a private association representing 294 municipalities
in the state. The mission of the MML is to help cities and towns excel.

Joe B. Young is the former Tax Assessor-Collector of Pike County, having been elected to that
position in 1983 and retiring in April 2011. He holds a B.S. degree in mathematics from
Mississippi College where he served as co-captain of the football team and was selected by the
faculty to receive the Farr Scholarship. Mr. Young has made numerous educational and
professional accomplishments within the assessing field. He has served as President of the
Mississippi Assessors and Collectors Association (MACA) and President of the Mississippi
Chapter of the International Association of Assessing Officers (IAAO). He has achieved
Mississippi Assessment Evaluator (MAE) certification within the Mississippi Education and
Certification Program for assessors and appraisers and also holds a Certified General Real Estate
Appraiser license. Mr. Young frequently testifies before the Mississippi Legislature on subjects
related to tax assessing and collecting.
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CHAPTER ONE

HISTORICAL AND CONSTITUTIONAL
DEVELOPMENT OF THE MUNICIPALITY IN MISSISSIPPI

Michael T. Allen
INTRODUCTION

Municipal government in Mississippi has a rich history. Mississippi’s municipalities—<cities,
towns, and villages—have withstood the test of time and proudly faced the many challenges
brought on over hundreds of years of changing governments, times, and technologies. Today, as
in the past, they are a prominent part of the political and economic landscape and a place that
many call home.

With the 1920 census it became evident for the first time in U.S. history that more Americans
were living in cities than in rural areas.! This count showed that an enormous population shift
had occurred from the time of the first census. The census, taken in 1790, reported just slightly
more than four percent of the population living in a city.? The 2011 Statistical Abstract of the
United States reports that in 2007 there were 19,492 municipal (city) governments and 16,519
township and town governments in the United States. With 82 percent of the nation’s population
now living in a metropolitan area,® the various types of municipal governments, usually called
municipalities, cities, towns, boroughs, or villages, are the first form of government with which
most Americans come into contact.

The U.S. Census Bureau reported that in 2006 nearly 187 million Americans lived in one of the
then 19,489 municipal (city) governments. Almost half of these cities had populations of fewer
than 1,000 residents while over 81 million people lived in cities with 100,000 or greater
populations. The 16,520 towns and townships accounted for a much smaller percentage of the
population. Only 7.5 percent had 10,000 or greater populations while 51.8 percent had
populations of fewer than 1,000.4

In Mississippi, there are three classifications for municipalities: cities, towns, and villages. Cities
have populations of 2,000 or greater, towns have 300 to 1,999, and villages have 100 to 299
people.® Villages may remain in existence if their population drops to fewer than 100; however,

'Ernest S. Griffith, The Modern Development of City Government in the United Kingdom and the
United States (College Park, MD: McGrath, 1969), p. xiii.

2Alexander B. Callow, Jr., ed. American Urban History: An Interpretive Reader with
Commentaries. 2" ed. (New York, NY: Oxford University Press, 1973), p. 3.

3The World Factbook 2011. Washington, DC: Central Intelligence Agency, 2011.
https://www.cia.gov/library/publications/the-world-factbook/geos/us.html

4U.S. Census Bureau. 2007 Governments Integrated Directory.

SMississippi Code 1972 Annotated § 21-1-1.
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they are automatically abolished if their population dips below 50.6 Only cities and towns may
incorporate today.’

If small cities are categorized as having populations below 25,000 and large ones as exceeding
that population, then the 2010 Census shows that Mississippi contains a far greater percentage of
small cities compared to large ones (As of the printing of this book, 2020 Census data for
Mississippi Municipalities had not been released yet). Of the State’s 299 cities, 286 cities (96
percent) were small and the remaining twelve (4 percent) were by definition large. Of the twelve
large cities, only two exceeded 50,000 residents. In fact, only 92 cities in Mississippi had
populations of 2,500 or more and 135 had fewer than 1,000. Jackson, the largest, had 173,514
inhabitants and was the only city in Mississippi to exceed a population of 100,000. The State’s
total 2010 population was 2,967,297.8

Historically and legally, municipal governments throughout the nation have been viewed as
“creatures” of their respective states. As such, they are subject to their state’s constitution,
legislature, and laws.® While the history of the development of the city in Mississippi goes back
almost two hundred years, the development of the municipal form of government in the United
States goes back even farther. The next section of this chapter examines some of this history and
how municipal government in the United States has developed through the centuries. Later
sections provide a brief sketch of Mississippi’s history and the constitutional development of
municipal government in the State.

DEVELOPMENT OF MUNICIPAL GOVERNMENT IN THE UNITED STATES

The American form of municipal organization and many of the municipal offices found in the
United States had their origins in England.l® Likewise, the development of municipal
government in the United States can be traced back primarily to its English roots coupled with
specific American innovations. An especially strong connecting principle was the “rule of law”
fostered by the common legal basis between England and the American Colonies.!*

Since the young Colonies were granted varying charters and legal provisions by different English
rulers over many years there was much room for developmental variations. However, certain key
municipal features remain similar between the English and American systems. Among these are
the power of the mayor, the composition of the city council, the functions of the judiciary, the
level of citizen participation, and the adoption of parliamentary procedures.*?

®Mississippi Code 1972 Annotated § 21-1-49.

"Mississippi Code 1972 Annotated § 21-1-1.

8U.S. Census Bureau. 2010 Census. Some figures calculated by the author based on Census data.
Mississippi’s twelve largest cities in 2010, listed from largest to smallest populations, are as
follows: Jackson, Gulfport, Southaven, Hattiesburg, Biloxi, Meridian, Tupelo, Greenville, Olive
Branch, Horn Lake, Clinton, Pearl.

9Center for Policy Research and Planning, Public Policy Research Center, and Mississippi
Municipal Association, Mississippi Municipal Profile (No publisher listed, 1991), p. 1.

OFrank J. Goodnow, Municipal Problems (New York, NY: Macmillan, 1897), p. 1-2.

UGriffith, The Modern Development of City Government in the United Kingdom and the United
States, p. 1-5.

L2Griffith, The Modern Development of City Government in the United Kingdom and the United
States, p. 1-5.
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Although most of the Colonial cities have been characterized as possessing a strong English
tradition, legal status, and foundation, other significant influences came from other people
groups. The Dutch are usually credited with initiating the strong Colonial emphasis on education
and free public schools.'® The Spanish and the Dutch are also said to have developed and used an
elaborate system of formal town planning. Puritans are recognized for encouraging social
cohesion, agrarianism, religious comrade, and a strong sense of local identification.4

Of course, local innovations by the Colonists themselves played a strong developmental role as
well. Americans have long been recognized for developing new levels of democratic
involvement and local self-government, public service, and an unusually low amount of political
corruption.®

Cities continued to grow rapidly after the United States gained independence. When George
Washington became President in 1789 there were already two cities with populations over
25,000—Philadelphia with 42,000 and New York with 33,000. As the new nation matured, it
also became more urbanized. By 1850, New York grew to be the first American city with over a
half million inhabitants. At this time there were also five other cities with populations over
100,000.16

The municipal scene continued to change dramatically over the next century. Just before World
War |1, for example, there were five cities with over one million residents and nine others with
over half a million. Seventy-eight others had populations exceeding 100,000 and almost one
fourth of the populace lived in only 37 cities.!” In 2009, the number of American cities with
populations of at least 100,000 had grown to 276—nine of which had well over one million
residents.!®

A BRIEF MISSISSIPPI HISTORY

Long before a single municipal government existed in the land of the Anglo-Saxons, people were
living in Mississippi who would influence the region for thousands of years to come. These
people, called Indians by the European explorers, enriched Mississippi’s history and supplied
many of the names that were given to counties, cities, and rivers within the State. Even the name
Mississippi came from the local Indians who called the land Misi sipi meaning “Father of
Waters.”

Blbid., p. 7, 10.

4Howard P. Chudacoff, The Evolution of American Urban Society (Englewood Cliffs, NJ:
Prentice-Hall, 1975), p. 1-2.

5Griffith, The Modern Development of City Government in the United Kingdom and the United
States, p. 10-11.

16Charles M. Kneier, City Government in the United States. Rev. ed. (New York, NY: Harper
and Brothers, 1947), p. 1-3.

bid.

18U.S. Census Bureau. 2011 Statistical Abstract of the United States. 130" ed. (Washington,
D.C.: Government Printing Office, 2011), p. 34-35. Note: Municipal boundaries from which
these figures were derived were in effect January 1, 2009.
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When European explorers first arrived in the region of Misi sipi, the people living there were of
three major tribes and several smaller bands. The major tribes were the Natchez, the Choctaw,
and the Chickasaw. It has been estimated that in the year 1700 these three tribes and the smaller
bands had a total population of around 30,000. The Choctaws were the largest tribe with a
population of somewhere between 5,000 and 10,000 at this time. The Alabamas, a smaller band
living in what is now north-central Mississippi about the time the first European explorers
arrived, later migrated eastward and settled in the present state of Alabama.*®

The first known European explorers to enter Mississippi were Spanish. Hernando DeSoto, the
first Spanish conquistador to set foot in Mississippi, came in 1540 and became the first recorded
European to see the Mississippi River. However, it was the French who, over 200 years after
Columbus “discovered” the New World, established the earliest colonial settlements in the
region.?°

The first French explorers were led by Robert Cavelier de La Salle and arrived in Mississippi
around 1682. La Salle claimed the entire Mississippi Valley for the King of France in March of
that year. Seventeen years later in 1699, Frenchman Pierre le Moyne d’lberville established the
first European colony in Mississippi and built Fort Maurepas near the site of present-day Ocean
Springs in Jackson County. The settlement was called Biloxi after the friendly Biloxi Indians of
the area.?

Other settlements began to spring up as more explorers arrived. In 1716, d’lberville’s brother,
Jean Baptiste le Moyne de Bienville, who had participated in the 1699 expedition that
established the Biloxi colony, traveled up the Mississippi River to the present site of Natchez in
Adams County. There he set up an important outpost named Fort Rosalie, and was later
commissioned Governor of French Louisiana. Part of this territory was later to become the
Mississippi Territory.?

After the French and Indian War (1755-1763), French Louisiana was divided between Spain and
England. England received the land east of the Mississippi River, including much of the territory
that was to become the State of Mississippi. The English called this region British West Florida.
Spain gained New Orleans and all French territory west of the Mississippi River. In 1779, during
the American War for Independence, Spain seized control of British West Florida. About fifteen
years later, under the Treaty of San Lorenzo in 1795, Spain gave up its land north of the 31%
parallel to the new United States government. In 1798, the Spanish left Natchez, and Natchez
became the capital of the newly formed Mississippi Territory.?3

The U.S. Congress officially designated the region as the Mississippi Territory on April 7, 1798.
Congress enlarged the Territory in 1804 and again in 1812 to encompass the land areas of the
present States of Mississippi and Alabama. At this time, the greatest population concentration

John K. Bettersworth, Mississippi Yesterday and Today, (Austin, TX: Steck-Vaughn Company,
1964), p. 2, 21.

21bid., p. 37-46.

2l1bid., p. 37-46; Mississippi, Secretary of State, Mississippi Official and Statistical Register
1988-1992, by Dick Molpus, (1989), p. 19.

22Mississippi, Secretary of State, Mississippi Official and Statistical Register 1988-1992, p. 19.
23Muississippi, Secretary of State, Mississippi Official and Statistical Register 1988-1992, p. 19.
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was in the western portion (Adams County area) of the Territory.?* It was here that Natchez
became the first Mississippi community to incorporate when it adopted a charter in 1803.25

Before any communities were incorporated, on May 10, 1800, the U.S. Congress authorized the
Mississippi Territory to elect a general assembly. The resulting Territorial Legislature first
convened on September 22, 1800. The Mississippi Territory’s population had increased to
40,000 by 1810. By 1816, the southwestern portion of the Mississippi Territory contained
fourteen communities with charters, and was ready to be admitted to the Union as the State of
Mississippi.2®

The first stage in the quest for statehood began on December 27, 1814, when the Territorial
Legislature approved a petition to the U.S. Congress for permission to hold a constitutional
convention. This request was submitted to Congress on January 21, 1815, and sought approval to
hold a constitutional convention and to draft a constitution suitable for admission of a new state
into the Union. On March 1, 1817, after Congress passed and President James Monroe signed an
enabling act, the Mississippi Territory was authorized to hold a constitutional convention, to
adopt a constitution, and to set the boundaries for the proposed State of Mississippi. The
enabling act also reorganized the eastern portion of the Territory as the Alabama Territory.?’

The rationale behind splitting the Territory into two states was an attempt by Southern
congressmen to strengthen the region’s position in the U.S. Senate.?® Thus Congress divided the
Territory into two pieces in 1817 and authorized the western section to seek statehood first.?®
Accordingly, in July 1817, the forty-eight elected delegates met in a Methodist church for
Mississippi’s first constitutional convention. The convention, held in the town of Washington in
Adams County, lasted for six weeks and produced an eighteen-page constitution that was
adopted on August 15, 1817. Congress approved the constitution and on December 10, 1817,
formally admitted the State of Mississippi as the twentieth state of the Union. (Mississippi
escaped being named Washington by a mere six votes in the 1817 constitutional convention.)°
Two years after Mississippi’s statehood, on December 14, 1819, Congress admitted the eastern
portion of the Territory to the Union as the twenty-second state, the State of Alabama.

Natchez, capital of the Mississippi Territory, became a temporary capital under statehood. In
1822, the Mississippi Legislature designated the city of Jackson as the state’s new capital. The

2AGordon K. Bryan, “County Government and Administration in Mississippi” (Ph.D.
dissertation, University of California, Los Angeles, 1949), p. 6, 13-14.

25Center for Policy Research and Planning, Public Policy Research Center, and Mississippi
Municipal Association, Mississippi Municipal Profile, p. 10.

26Bryan, “County Government and Administration in Mississippi,” p. 15; Robert B. Highsaw and
Charles N. Fortenberry, The Government and Administration of Mississippi (New York: Thomas
Y. Crowell, 1954), p. 1, 328.

2"Bryan, “County Government and Administration in Mississippi,” p. 16-18; Tip H. Allen, Jr.,
“The Enduring Traditions of the State Constitutions,” in Mississippi Government and Politics:
Modernizers Versus Traditionalists, Politics and Governments of the American States, Dale
Krane and Stephen D Shaffer (Lincoln: University of Nebraska Press, 1992), p. 44.

28Allen, “The Enduring Traditions of the State Constitutions,” p. 43-44.

2Highsaw and Fortenberry, The Government and Administration of Mississippi, p. 1.

0Bryan, “County Government and Administration in Mississippi,” p. 16-18; Allen, “The
Enduring Traditions of the State Constitutions,” p. 44.
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capital city, named in honor of General Andrew Jackson, overlooks the Pearl River on a site once
known as LeFleur’s Bluff.3!

After statehood was achieved, Mississippi experienced rapid population growth and economic
development. With the introduction of a superior Mexican variety, cotton soon became the
state’s primary crop. High cotton prices coupled with inexpensive land and good harvests caused
enormous economic expansion in Mississippi.®? This change brought calls to overhaul or replace
the 1817 state constitution to make it more suitable for business. In December of 1830, the
Legislature submitted to the voters the question of whether to call a state constitutional
convention. The vote occurred in August 1831 and authorized a second constitutional convention
to be convened. The convention began in September 1832 and by the middle of the next month
(October 16, 1832) had completed its work. The electorate ratified the new constitution that
year.33

The 1850s have been called the “Golden Age of the Cotton Kingdom” and were made possible
by the agricultural development of the Mississippi Delta. During this time, Mississippi was
known as one of the wealthiest states in the nation; however, this period was short-lived. On
January 9, 1861, Mississippi became the second state to secede from the Union.3*

Mississippi was a totally independent state for nearly three months before joining the
Confederate States of America on March 29, 1861. Jefferson Davis, a Mississippian, was elected
President of the Confederacy. Mississippi became heavily involved in the ensuing War Between
the States. Of the 78,000 Mississippi soldiers who fought for the Confederacy, over 59,000 were
killed or wounded. Many battles were fought in the state and when the War finally ended,
Mississippi was deeply impoverished, and the economy was in shambles.3®

After the War and during the Reconstruction Era (1870-1876), there was much upheaval as
Mississippians tried to return to their normal lives. Readmitted February 23, 1870, Mississippi
became the first Confederate state to return to the Union.3® Taxes were high and moods were low
for many during this time. However, able leaders, some of whom were recently-freed black
Mississippians, made the transition period more bearable. For example, in 1870, Mississippi sent
Hiram Rhodes Revels to the U.S. Senate as the first black Senator in the nation. In 1875, another
black Senator, Blanche K. Bruce, was elected. In the Mississippi Legislature, John R. Lynch
became Speaker of the House before he was later elected to two terms in the U.S. House of
Representatives.®’

31Mississippi, Secretary of State, Mississippi Official and Statistical Register 1988-1992, p. 20.
%1bid., p. 20.

3Bryan, “County Government and Administration in Mississippi,” p. 22.

34Mississippi, Secretary of State, Mississippi Official and Statistical Register 1988-1992, p. 20.
%1bid., p. 20.

3John W. Winkle 111, The Mississippi State Constitution: A Reference Guide. Reference Guides
to the State Constitutions of the United States, no. 12 (Westport, CT: Greenwood Press, 1993), p.
8.

371bid., p. 21.



CONSTITUTIONAL DEVELOPMENT OF
MUNICIPAL GOVERNMENT IN MISSISSIPPI

In Mississippi, municipal power currently descends from the Mississippi Constitution of 1890
(cited in this book as Const., § ...), the Legislature, and state law. This legal status has not
changed during the entire history of statehood or under any of the four state constitutions (1817,
1832, 1869, and 1890). Under this arrangement, the Mississippi Supreme Court declared that the
state’s cities owe their very existence to the Legislature, which the Court said has “absolute
power over municipalities”:

Municipal corporations are now, as they have always been in this state, purely
creatures of the legislative will; governed, and the extent of their powers limited,
by express grants; invested, for purposes of public convenience, with certain
expressed delegations of governmental power; their granted powers subject at all
times to be enlarged or diminished, having no vested rights in their charters,
which are subject at all times to amendment, modification, or repeal; their powers,
their rights, their corporate existence, dependent entirely upon legislative
discretion, acting as it may deem best for the public good.3®

Since Mississippi cities are creations of the Legislature, the Legislature has delineated specific
areas of political and administrative authority (referred to as ‘“governmental powers” and
“proprietary powers”) to act as agents of the state.®® The role of the city as an agent of the state
and operating solely under state legislative authority is referred to as Dillon’s Rule.*® (The legal
term for this principle originated in the late 1800s following an lowa State Supreme Court ruling,
with Judge John F. Dillon presiding, that upheld the principle of state supremacy over
municipalities.)*

A more recent principle of municipal authority officially operating in Mississippi and in most
other states is called municipal home rule. The primary purpose of municipal home rule is to
allow cities more freedom and flexibility in handling their own internal affairs and actions as
they see fit. The Mississippi Legislature allows such flexibility within broadly defined
constitutional and statutory parameters.*? In reality though, Mississippi’s municipal home rule
statute allows only limited home rule.

Since the first municipality was incorporated in Mississippi in 1803, over 300 others have been
incorporated. However, all 300 cities are not in existence today since some have been legally
dissolved and others have voluntarily surrendered their charters.*® Historically, the number of

3Adams v. Kuykendall, 35 So. 830, 83 Miss. 571 (1904) as cited in Center for Policy Research
and Planning, Public Policy Research Center, and Mississippi Municipal Association,
Mississippi Municipal Profile, p. 1.

3Center for Policy Research and Planning, Public Policy Research Center, and Mississippi
Municipal Association, Mississippi Municipal Profile, p. 1, 5.

“bid, p. 7.

“1Blake R. Jeffery, Tanis J. Salant, and Alan L. Boroshok, County Government Structure: A State
by State Report (Washington, D.C.: National Association of Counties, 1989), p. 2.

4Dana B. Brammer, ed., “Municipal Home Rule: Flexibility for Mississippi’s Cities.” Public
Administration Survey 31, 4 (1984), p. 1-3.

“43Center for Policy Research and Planning, Public Policy Research Center, and Mississippi
Municipal Association, Mississippi Municipal Profile, p. 10.
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municipalities in Mississippi has fluctuated. Two years after the adoption of the 1890
Constitution, there were 325 active municipalities. Thirty years later, this total was down to 313.
By the middle of the twentieth century, there were only 263 active municipalities.** Today there
are 299 municipalities in Mississippi with the newest one (Gluckstadt in Madison County)
incorporating in 2021.

Before 1892, municipalities were all created by special charters from the Legislature. The charter
gave the city its name, established its boundaries, designated its form of government, and
provided specific political and corporate powers.*® The 1890 Constitution changed this special
charter process and established a standardized method to be employed by the Legislature (found
in § 88 [General Laws]). All municipalities in existence at that time were given the opportunity
to retain their special private charters by means of a special vote. If they did not vote to retain
their private charters, they were automatically included under the new municipal provisions.
Only a few cities acted to retain their private charters.*

In addition to 8§ 88, the Constitution recognizes the existence of cities or municipal corporations
in other sections as well. For example, § 101 (designates the City of Jackson as the capital), 8
104 (statutes of limitations), § 110 (rights of way and private roads), § 183 (associations with
railroads, corporations, etc.), 8 192 (exemptions from municipal taxation), 8 209 (conflict of
interest involving public contracts), and 8 245 (municipal elections qualifications), among others,
all specifically address municipalities in some manner. However, even though cities are
recognized as legal entities, the Constitution in § 88 empowers the Legislature to create, amend,
and abolish such political subdivisions at their discretion:

The legislature shall pass general laws, under which local and private interest
shall be provided for and protected, and under which cities and towns may be
chartered and their charters amended, and under which corporations may be
created, organized, and their acts of incorporation altered; and all such laws shall
be subject to repeal or amendment.

Because § 88 of the Constitution has empowered the Legislature as such, state law has dictated
the process of municipal incorporation and development since 1890. Likewise, state law forms
the predominant authority upon which Mississippi’s cities operate on a day-to-day basis today.
Most laws relevant to municipal government can be found in Volume 6 of the Mississippi Code
1972 Annotated § 21-1-1 to § 21-47-5 (hereinafter cited in this book as Code, § x-x-x).

Because the Constitution says little about cities and municipal corporations, elected and
appointed officials do themselves and their constituents a great service by becoming familiar
with all applicable legal provisions. To this end, the remainder of this book addresses many of
the laws, issues, and special arrangements for municipalities.

4Highsaw and Fortenberry, The Government and Administration of Mississippi, p. 328.
“lbid., p. 329.
48] bid.



CHAPTER TWO

USING THE MISSISSIPPI CODE OF 1972, ANNOTATED
Michael Lanford
WHAT IS THE MISSISSIPPI CODE?

The Mississippi Code is a collection of all the laws, or statutes, passed by the legislature and signed
by the governor which govern the State of Mississippi. It includes the Mississippi Constitution,
adopted in 1890 and the Constitution of the United States. It contains the latest versions of statutes
as amended by the legislature and contains references, or annotations, to court cases interpreting
the statutes.

The Code is presently 21 volumes plus a two-volume paperback Index. Volume 1 begins with the
U.S. and Mississippi Constitutions and the Mississippi statutes follow. Each statute is referenced
with a three-figured number starting with section (8) 1-1-1 in Volume 1 and ending with § 99-43-
49 in Volume 21(A). These numbers represent the title, chapter, and section of the Code. Statutes
or Code sections, on municipalities and municipal officers can be found in Volume 6 at § 21-1-1
and the sections that follow (et seq.).

DOES THE CODE CONTAIN THE LATEST VERSION OF THE STATUTES?

Each year after the legislature meets the Code is updated. This usually occurs in July or August.
The publisher of the Code will send out supplements or “pocket-parts.” These newsprint
supplements are inserted into a pocket in the back cover of each volume and will contain the latest
amendments and court cases. Sometimes this pocket-part will become too big to be inserted in the
volume, and the publisher will simply provide a free-standing paperback supplement for that
volume. Always check to make sure your copy of the Code contains the latest supplement. When
looking up a code section it is a good idea to always check the supplement first; if the section is
printed in the supplement there is no reason to look further in the main volume.

HOW DO | FIND THE STATUTES ON A PARTICULAR SUBJECT?
The statutes may be searched using the Code’s table of contents and two indexes.
The Index to the Code

If you have no idea where to begin, look up the subject in which you are interested in the two-
volume index, which is arranged alphabetically. First define to yourself your question or subject
matter. For example, you may be interested in what a municipality’s duties and powers are with
regard to fireworks. You would begin by looking in the Index under “fireworks” or
“municipalities.” In the F section of the index you will find the entry, “FIREWORKS.” Under that
you will find a number of headings, one of which is “Municipalities regulation, § 21-19-15.” You
can then go to that Code section and read the statute. After the statute there may be annotations,
references to court cases and Attorney General opinions interpreting that statute.



You might have started your inquiry by looking under M for “Municipalities.” If so, you would
have found the entry, “Fireworks” and subheadings under that entry.

There will often be some trial and error involved, at least until you become familiar with the Code
and its Index. If you do not find any references to your subject on your first attempt, try to think
of another word that might be used to describe your subject. For example, you might find
references to the laws you are looking for under “Explosives.”

The Index to Each Volume

MISSISSIPPI

You may already know that many municipal government statutes are found CODE
in Volume 6 of the Code. Instead of using the large Index for the entire 1972
Code, you could go directly to Volume 6 and turn to the much smaller index Annotated
found in the last few pages. There you can look up the same words and find
a detailed list of statutes found in that particular volume dealing with your .

_ Titles
subject.

21 to 23

The Table of Contents
After you become somewhat familiar with the contents of the Code, you Municipalities
may find it easier to look up a statute simply by “eye balling” the Code. On Elections
the spine of each volume is printed the subject matter with which that
particular volume deals. For example, the spine of Volume 6 (figure on
right) indicates that the topics “Municipalities” and “Elections” are covered
in the volume. After this topic description, the spine of the book indicates
that the Code sections found in the volume are §8 21-1-1 to 23-17-61. You
might want to begin with this volume and find out about municipal police
powers. Pull this volume; on the inside of the front cover and first page you § 21-1-1
will find a table of contents. This table lists the subject matter and Code to
sections contained within. As you go down the list you will find several § 23-17-61

different subjects, one of which is “Police and Police Departments. . . .8

21-21-1.” If you then turn to that statute you will find a more detailed table

of contents listing each statute and describing in a few words the subject

with which the statute deals. For example, “8 21-21-1. Marshal or Chief of

Police duties: bond” and “§ 21-21-5 Purchasing dogs for use of Police 6
Department,” etc.

A statute will often be followed by cross references to other Code sections dealing with a related
topic. For example, § 21-21-1 is followed by a cross-reference to a statute describing the police
chief’s duties in furnishing voting booths for municipal elections, namely § 23-15-257.

Using the Internet

You can also find the Code, without all the references to cases and attorney general’s opinions, on
the Internet. You can find it on the Secretary of State’s web site at www.sos.ms.gov. There you
may search the Code by using keywords or by typing in the Code section.
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CHAPTER THREE

FUNCTIONS AND POWERS

Samuel W. Keyes, Jr.
Parker Berry

INTRODUCTION

As used in this chapter, the term “powers” refers to the authority of a municipality to act, while
the term “functions” refers to the purposes for which municipal powers may properly be
exercised. This chapter includes a review of the fundamental sources of municipal power and
surveys the general laws of the State of Mississippi in order to afford the reader with an outline
of municipal functions and powers conferred by the Legislature. It is not intended to furnish an
exhaustive analysis or detail the manner in which powers are to be exercised. Rather, it is
designed as an outline of the major areas of municipal concern and the corresponding authority
to act on those concerns. For in depth guidance on particular areas of responsibility, the relevant
provisions of the Mississippi Code of 1972 (the “Code”) and other chapters in this book should
be consulted.

SOURCES OF MUNICIPAL POWER IN MISSISSIPPI

Sources of Municipal Power in General: Mississippi municipalities are creatures of law and
possess only such powers as are delegated by law.! This requisite delegation by law is
accomplished through one or more of the following sources: (1) state constitutions; (2) state
statutes/legislation including (a) those applicable to all municipalities or to particular classes of
municipalities and (b) local and private acts applicable to a particular municipality; (3) municipal
charters; and (4) inherent rights of self-government. Each of these sources is discussed below.

State Constitution: Article 4, 8 88 of the Mississippi Constitution of 1890, states:

The legislature shall pass general laws, under which local and private interests
shall be provided for and protected, and under which cities and towns may be
chartered and their charters amended, and under which corporations may be
created, organized, and their acts of incorporation altered; and all such laws shall
be subject to repeal or amendment.

Municipalities are, pursuant to this constitutional provision, solely creatures of the legislature
and have only such powers as are conferred by statute or by charter from the state.?

Statutes/Legislation: For the most part, the legislative delegation of municipal functions and
powers, including the details of how those powers are to be exercised, is prescribed by enactment
of general laws. These general laws are usually codified as statutes in the Code.2 Beginning with

1See e.g., Peterson v. City of McComb, 504 So.2d 208 (Miss. 1987). See also Code, § 21-17-3.
2See note 1 supra.
3For information on use of the Code, see Chapter Two of this book.
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the next section, the primary focus for this chapter will be to survey the many functions and
powers that have been conferred to municipalities via statute.

Local and Private Acts: From time to time, municipalities may procure passage of local and
private legislation through which the legislature delegates additional or supplemental authority
affording a particular municipal governing authority power to engage in functions and exercise
powers not otherwise provided for by general law. Legislation of this type is, at least in theory,
designed to empower local governments to address special circumstances peculiar to their
respective jurisdiction. Local and private laws provide another source of legislative delegation of
functions and powers that must be considered. However, no attempt will be made in this chapter
to explore the multitude of local and private laws which may apply to specific municipalities.

Private or Special Charters:* As previously stated, the legislative delegation of functions and
powers to municipalities, including the details of how those powers are to be exercised, is
normally prescribed by the general laws of the state which are usually codified in the Code.
However, there are municipalities in Mississippi formed pursuant to private or special legislative
charter prior to the adoption of the 1890 Constitution which elected to retain their private or
special charters. They are called “private charter” municipalities. In addition to the general laws
applicable to all municipalities, “private charter” municipalities must also look to the provisions
of their respective charter as a source of authority. For obvious reasons, no attempt will be made
to identify the several private charters in existence. Rather, this chapter will focus on the general
municipal functions and powers available to all municipalities.

Inherent Rights of Self-Government: The majority of states, including Mississippi, have
rejected this doctrine as an intrinsic source of municipal power. As previously stated, Mississippi
municipalities are solely creatures of the legislature and have only such powers as are conferred
by the legislature.®

CLASSIFICATION, CREATION, ABOLITION, EXPANSION, AND
FORMS OF MUNICIPAL GOVERNMENT

Classification, Creation, Abolition and Expansion: The legislature, in response to the
requirements of 8 88 of the Mississippi Constitution of 1890, has provided for the classification,
creation, abolition and expansion of municipalities via various statutes codified at Miss. Code
Ann., Title 21, Chapter 1. These matters are covered in Chapter Five of this book.

Forms of Municipal Government: The various forms of municipal government are set out by
the legislative enactments found in Miss. Code Ann., Title 21, Chapter 3 (Code Charters, also
called Mayor-Board of Aldermen Form), Chapter 5 (Commission Form), Chapter 7 (Council
Form), Chapter 8 (Mayor-Council Form), and Chapter 9 (Council-Manager Plan). A discussion
of these various forms and the statutory provisions applicable to each is provided in Chapter
Four of this book.

4 For additional treatment of municipal charters, see Chapter Five of this book.
SSee note 1 supra.
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GENERAL POWERS AND HOME RULE

General Powers: Regardless of the chosen form of municipal government, a good starting place
to begin an exploration of the statutory functions and powers of municipalities is Code, § 21-17-
1. This statute outlines basic municipal functions and lists a few of the general powers available
to all municipalities. This statute, along with the Home Rule statute, represents the legislature’s
delegation of many of the typical functions and corresponding general powers traditionally
expected to enable municipalities to address the variety of public issues of concern to local
communities. Among these is the power to:

e sue and be sued;

e purchase and hold real and personal property for all proper municipal purposes,® and to
sell and convey such property;’

e acquire equipment and machinery by lease-purchase;

e donate surplus lands to certain public schools and certain not-for-profit civic or
eleemosynary (charitable) corporations, and donate funds to certain public schools;

e |oan certain federal funds received under the Housing and Community Development Act
of 1974, and expend funds to match federal, state or private funding for programs
administered by federal, state and certain nonprofit organizations;

e contract with private persons or entities for the collection of delinquent payments owed to
the municipality;

e make all contracts and do all acts in relation to the property and affairs of the
municipality necessary to the exercise of its governmental, corporate, and administrative
powers; and

e exercise such other powers as are otherwise conferred by law.

Other general powers include the fundamental authority to levy taxes,® appropriate municipal
funds for the expenses of the municipality,® and change by ordinance the regular meeting dates
of the governing authority.°

The legislature has also explicitly affirmed that the powers granted to municipalities shall be
exercised “in the manner provide by law.”!! In other words, the Code must be consulted to
determine what procedures must be followed when municipalities conduct their business.

®Among the proper municipal purposes expressly authorized by Code, § 21-17-1 are parks,
cemeteries, hospitals, schoolhouses, houses of correction, waterworks, electric lights, and
Sewers.

'See also Code, § 17-9-1 et seq. (authorizing lease of municipal mineral right interests) and
Code, § 17-25-25, et. seq.

8Code, § 21-33-45, 21-33-87, and 27-39-307.

%Code, § 21-17-7 and 21-13-3.

1Code, § 21-17-17.
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Home Rule:*? In general terms, Home Rule can be defined as the authority of a municipality to
regulate its own affairs and to adopt orders, resolutions or ordinances with respect to such. In
Mississippi, Home Rule power has been delegated by the legislature rather than the constitution.
The significance of this fact is that the Home Rule provision must be interpreted and applied in
the context of other statutes and laws.

Specifically, the operative language of the municipal Home Rule statute!® provides:

(1) The governing authorities of every municipality of this state shall have the care,
management and control of the municipal affairs and its property and finances. In
addition to those powers granted by specific provisions of general law, the governing
authorities of municipalities shall have the power to adopt any orders, resolutions or
ordinances with respect to such municipal affairs, property and finances which are not
inconsistent with the Mississippi Constitution of 1890, the Mississippi Code of 1972,
or any other statute or law of the State of Mississippi, and shall likewise have the
power to alter, modify and repeal such orders, resolutions or ordinances. Except as
otherwise provided in subsection (2) of this section, the powers granted to governing
authorities of municipalities in this section are complete without the existence of or
reference to any specific authority granted in any other statute or law of the State of
Mississippi. . .

The statute then goes on to limit the application of Home Rule by stating, in pertinent part:

(2) Unless such actions are specifically authorized by another statute or law of the
State of Mississippi, this section shall not authorize the governing authorities of a
municipality to (a) levy taxes of any kind or increase the levy of any authorized tax,
(b) issue bonds of any kind, (c) change the requirements, practices or procedures for
municipal elections or establish any new elective office, (d) change the procedure for
annexation of additional territory into the municipal boundaries, (e) change the
structure or form of the municipal government, (f) permit the sale, manufacture,
distribution, possession or transportation of alcoholic beverages, (g) grant any
donation or (h), without prior legislative approval, regulate, directly or indirectly, the
amount of rent charged for leasing private residential property in which the
municipality does not have a property interest. . .

In other words, there are a number of activities that are expressly excluded from the legislative
grant of Home Rule authority which means municipalities may not exercise those powers unless
expressly authorized elsewhere by Mississippi law.

If the proposed activity is not one of those excluded under Home Rule, two questions still must
be addressed. The first question requires a determination be made that the proposed activity or
exercise of power is in fact a legitimate public function relating to “municipal affairs, and its
property and finances.” Home Rule is not a valid source of authority to engage in activities that
fail this test. If, on the other hand, the activity is a legitimate municipal function, there remains

1Code, § 21-17-3.
2For additional discussion of Home Rule see Chapter Five of this book.
13Code, § 21-17-5.
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the equally difficult issue of determining whether or not the proposed action is “inconsistent”
with the Constitution or other state laws. In other words, are there other statutes or laws that
prohibit, preempt, control, or regulate the proposed exercise of power? If the answer to this
question is yes, then Home Rule does not provide a source of authority to engage in the proposed
activity, notwithstanding the activity may be a legitimate public concern of the municipality.

The Mississippi State Supreme Court has not had occasion to thoroughly explore the boundaries
of Home Rule. As such, it is difficult to assess the full extent and nature of this provision.
Notwithstanding these hurdles, the Home Rule statute does offer a potential source of authority
that may, in proper circumstances, empower the municipal governing authorities with the
authority and flexibility to address matters of municipal affairs, property, and finances which
have not otherwise been addressed by state law.

GENERAL ADMINISTRATIVE MATTERS

The Legislature has put in place an extensive system of statutes and regulations that guide how
municipalities manage day to day business. The directives that deal with some of the more
general and routine concerns include, but are not limited to, matters of taxation and finance
(Code, § 21-33-1 et seq.), the budget (Code, 8 21-35-1 et seq.), contracts and claims (Code, § 21-
39-1 et seq.), purchasing (Code, § 31-7-1 et seq.), open meetings (Code, § 25-41-1 et seq.),
public records (Code, § 25-61-1 et seq.), and ethics in government (Code, § 25-4-1 et seq.).
Many of these subjects are covered in detail in the other chapters of this book.

MUNICIPAL ORDINANCES

Introduction: Municipalities have authority to adopt, implement and enforce orders, resolutions,
and ordinances to provide for and address municipal concerns.'* In practice, statute, and case
law, the terms “ordinance,” “resolution,” and “order” are frequently used interchangeably. For
instance, Code, 8 21-13-3(1) empowers the governing authorities of any municipality to provide
“by ordinance, order or resolution for the appropriation of monies for the operation of the
municipal government.” Technically speaking, an “ordinance” is an enactment which constitutes
a permanent rule of government adopted to regulate continuing conditions and operating until
formally repealed.®™® Such enactments evidence the exercise of the governing body’s legislative
powers. Ordinances are the local government equivalent of statutes and general laws. Examples
include an ordinance designed to regulate the conduct of persons or the use of property (zoning
ordinance and subdivision regulation) and enactments to establish special purpose districts
(municipal utility districts, solid waste management districts, and fire protection districts).

Resolutions and orders are more in the nature of ministerial acts evidencing the executive or
administrative power to deal with matters of a temporary character.'® As such, resolutions and
orders require less formality. In any event, whether the action is an “ordinance” or “resolution”,
or some other form depends not so much on what the action is styled as on its substance and
effect. It is always important to carefully research the law to ascertain what particular form of
enactment and what corresponding procedure is required for the contemplated action.

4Code, § 21-17-5.
BEvans v. City of Jackson, 202 Miss. 9, 30 So. 2d 315, 317 (1947).
8New Orleans & N.E.R. Co. v. City of Picayune, 164 Miss. 737, 145 So. 101, 102 (1933).
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General Authority: Code, 8§ 21-13-1 gives municipalities the power to pass ordinances and to
enforce them by a fine not exceeding One Thousand Dollars ($1,000.00) or imprisonment not
exceeding ninety (90) days or both.

General Statutory Requirements: When the governing authorities of a municipality determine to
enact a permanent rule or regulation of government adopted to regulate continuing conditions
and operating until formally repealed, the enactment should be in the form of an ordinance. The
procedural requirements for the adoption of municipal ordinances are enumerated in Code, 8 21-
13-1 et seq. Code, 8 21-13-3 requires that ordinances:

e shall be introduced in writing at a regular meeting of the governing body of the
municipality;

e shall remain on file with the municipal clerk for public inspection for at least two weeks
before final passage or adoption;

e shall, upon request of one or more members of the governing authority, be read by the
clerk before a vote is taken thereon;

e shall, upon final passage vote, be taken by “yeas” and “nays” which shall be entered on
the minutes by the clerk; and

e granting franchise or use or occupancy of public places or rights-of-way to any interurban
or street railway, railroad, gas works, waterworks, electric or power plant, heating plant,
telephone or telegraph system, or other public utility must also be approved by a majority
of the qualified electors voting in a special or general election on the question.

The style of all municipal ordinances shall be as follows:

“Be it ordained by the mayor and board of aldermen (or other proper governing body,
as the case may be) of the city (or town or village, as the case may be) of L

Each ordinance shall not contain more than one (1) subject which shall be clearly expressed in its
title.1® Every ordinance passed by the governing body of the municipality, except as otherwise
provided by law, shall be certified by the clerk, signed by the mayor or a majority of all the
members of the body, recorded in the ordinance book, and published at least one (1) time in a
legally qualified newspaper.® No ordinance shall be enforced for one (1) month after its passage
except for the immediate and temporary preservation of public peace, health or safety or for
other good cause.?® And finally, all municipalities are required to keep a permanent ordinance
book.?

Other Requirements: The legislature from time to time imposes other or additional requirements
with respect to certain specific enactments. For example, Code, § 17-1-1 et seqg. empower local

Code, § 21-13-7.
18Code, § 21-13-9.
19Code, § 21-13-11.
20Code, § 21-13-11.
21Code, § 21-13-13.
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governing boards, including municipalities, to adopt and enforce zoning regulations. The
statutory requirements and procedures enumerated by these Code sections must be complied with
in order to have a valid and enforceable regulation. Observance of the provisions of Code, § 21-
13-1 et seq. is, in this instance, not enough. It is important to carefully examine the applicable
statutes to ascertain what particular procedure will be required for the contemplated enactment
because; failure to follow the appropriate procedure could result in the invalidation of the
ordinance.??

EMERGENCY MANAGEMENT

The Mississippi Emergency Management Act® (the “Emergency Act”) puts in place the
framework for a comprehensive emergency response system enhancing the ability of federal,
state and local government to effectively and efficiently respond to emergencies. An essential
part of that framework is the preparation of local emergency management plans which
coordinate with the State emergency management plan.

The Emergency Act establishes the circumstances and procedure by which municipalities and
counties, acting individually or jointly, may declare local emergencies in cases of civil, natural
and other disasters. During such emergencies, the Emergency Act empowers municipalities to
issue rules and regulations applicable to the emergency so long as they are not inconsistent with
those issued by the Governor, the Mississippi Emergency Management Agency or other agency
having jurisdiction.?* In addition, municipalities may, subject to constitutional limitations,
temporarily suspend the application of certain laws, rules and regulations where necessary to
timely deal with the emergency.?®

The Emergency Act encourages municipalities and other local governments to sign, ratify and
participate in the Statewide Mutual Aid Compact and other mutual aid agreements which provide
for mutual aid between and among state and local government within Mississippi.2®

HEALTH, SAFETY, AND WELFARE
Municipalities are delegated a variety of mandatory and discretionary powers designed to
address public health, safety, and welfare concerns. The following is a survey of some of those

powers:

Community Hospitals and Health Related Services: Municipalities are empowered, acting
individually or jointly with counties, to establish, own, and operate community hospitals and

22See e.g., Ballard v. Smith, 234 Miss. 531, 107 So.2d 580 (1958) (invalidation of a zoning
ordinance due to the failure of the mayor and clerk to sign the minutes as mandated by statute);
and Morris v. City of Columbia, 184 Miss. 342, 186 So. 292 (1939) (invalidation of a zoning
ordinance due to the failure to comply with statutory requirements to publish notice of intent and
plans).

23Code, § 33-15-1 et seq.

24Code, § 33-15-17 and 33-15-31.

25Code, § 33-15-17 and 33-15-31. See also Code, § 31-7-13(k) (addressing emergency purchases
and repairs).

26Code, § 33-15-19. See also Code, § 21-19-23 and §§ 21-21-31 et seq.
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healthcare facilities;?” provide financial support for mental illness and mental retardation
services;?®® own, operate, and maintain a public ambulance service;? establish emergency
medical service districts;®® and provide financial support for county and district health
departments.3!

Solid Waste Disposal: The Solid Waste Disposal Law of 197432 requires municipalities to
provide for collection and disposal of garbage and the disposal of rubbish. To accomplish this
responsibility, municipalities may employ personnel and equipment or contract with private or
public entities for the service.®® The Mississippi Regional Solid Waste Management Act3* also
provides the option to create or join a regional solid waste management authority established for
the purposes of accomplishing this required service.

Pollution Control Facilities: Municipalities may acquire and operate pollution control facilities
for the purpose of preventing, eliminating, and mitigating air and water pollution.

Miscellaneous Health and Safety Regulatory Powers: Municipalities possess a variety of other
discretionary powers providing for the public health and safety including power to make
regulations to secure the general health for the municipality; prevent, remove, and abate
nuisances; regulate or prohibit the construction of privy vaults and cesspools, and to regulate or
suppress those already constructed; compel and regulate the connection of all property with
sewers and drains; suppress hog pens, slaughter houses, and stockyards, or to regulate the same
and prescribe and enforce regulations for cleaning and keeping the same in order; prescribe and
enforce regulations for the cleaning and keeping in order of warehouses, stables, alleys, yards,
private ways, outhouses, and other places were offensive matter is kept or permitted to
accumulate; compel and regulate the removal of garbage and filth beyond the corporate limits;
and adopt and enforce regulations governing the disposal of garbage and rubbish in sanitary
landfills.36

Municipalities may enact public health ordinances,®” wastewater disposal ordinances,3®
ordinances regulating sources of radiation;3® make regulations to prevent the introduction and
spread of contagious or infectious disease and make quarantine laws for that purpose;*° prevent
or regulate the running at large of animals and require vaccinations;*! cause private property to

2'Code, § 41-13-15. See also Code, § 21-17-1, 21-19-5 and 21-19-7.
28Code, § 41-19-39.

2%Code, § 41-55-1.

30Code, § 41-59-51.

31Code, § 41-3-43.

32Code, § 17-17-1 et seq. See also Code, § 21-19-1 et seq.
33Code, § 17-17-5 and 21-19-1.

34Code, § 17-17-301 et seq.

%Code, § 49-17-103.

%Code, § 21-19-1.

$7Code, § 41-3-57.

%Code, § 41-67-15.

3Code, § 45-14-35.

“0Code, § 21-19-3.

“1Code, § 21-19-9.
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be cleaned and impose a lien for the cost of same;*? establish, alter, and change the channels of
streams or water courses;*® make all needful police regulations necessary for the preservation of
good order and peace of the municipality and to prevent injury to, destruction of, or interference
with public or private property, including power to regulate or prohibit any mill, laundry, or
manufacturing plant from operating anywhere by silt, cinders, or smoke there from or
unnecessary noises thereof, made to do damage to or interfere with the use or occupation of
public or private property; and prohibit or regulate the sale or use of fireworks.*

Municipalities are expressly authorized to adopt and enforce regulations to protect property,
health, and lives and enhance the general welfare of the community by restricting the movement
of citizens or any group thereof when there is imminent danger to public safety because of
freedom of movement thereof;* impose emergency curfews;* restrain, prohibit, or suppress
blind-tigers, bucket-shops, slaughterhouses, houses of prostitution, disreputable houses, games
and gambling houses and rooms, dance houses and rooms, keno rooms, and all kinds of
indecency and disorderly practices and disturbance of the peace;*’ provide for the demolition of
abandoned houses or buildings used for sale or use of drugs;*® provide for regulation of circuses,
shows, theaters, bowling alleys, concerts, theatrical exhibitions, skating rinks, pistol or shooting
galleries, amusement parks and devices, and similar things;*® provide for the regulation of
transient vendors;>® regulate going-out-of-business and fire sales;>' regulate pawn shops;>
regulate small loan and check cashing businesses; ° and adopt and enforce traffic regulations.>*

Zoning, Planning, Subdivision, and Building Regulations: Municipalities have the
discretionary authority within their corporate boundaries to adopt land use, zoning, building,
subdivision, and related regulations for the purpose of promoting health, safety, morals, or the
general welfare of the municipality.®®> Municipalities may establish regional planning
commissions for assistance and cooperation relating to these issues.%® For a detailed treatment of
this subject refer to Chapter Eight of this book. Any municipality may adopt building, electrical,
plumbing, gas, sanitary, or other regulatory ordinances to preserve the general public health,
safety and welfare.%’

42Code, § 21-19-11.

43Code, § 21-19-13.

4Code, § 21-19-15. See also Code, § 45-13-13 (municipal regulation of fireworks) and 45-13-
103 (municipal regulation of explosives).

4Code, § 21-19-17.

46Code, § 45-17-1 et seq.

4’Code, § 21-19-19.

48Code, § 21-19-20.

49Code, § 21-19-33.

0Code, § 21-19-35.

S1Code, § 21-19-37.

52Code, § 75-67-343.

3Code, § 75-67-139, 247 & 535.

%4Code, § 63-3-209, 63-3-211, and 63-3-511.

>Code, § 17-1-1 et seq. See also Code, § 21-19-21 (fire regulations); 21-19-25 (building codes);
21-19-27 (safety barriers); 21-19-29 (building ingress/egress); 21-19-31 (public places, depots
and common carriers); and 21-19-63 (subdivision maps).

Code, § 17-1-29.

"Code, § 21-19-25.
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Economic Development: Municipalities may advertise to bring into favorable notice the
opportunities and resources of the community.®® Municipalities have authority to aid and
encourage the establishment of industry by providing certain tax exemptions.>® A variety of other
tools are also available to encourage economic development including the establishment of
industrial parks and provision of infrastructure and other incentives for commercial, retail and
industrial development.®® Some of the financing techniques for funding these activities are
discussed in Chapter Twelve of this book.

Urban Renewal: A variety of urban renewal and development tools are available to
municipalities under the Urban Renewal Law®! to assist in removal of slums and blighted areas
and to foster redevelopment in the affected areas.®?

Housing and Housing Authorities: Under Mississippi’s Housing Authorities Law,®
municipalities may act through their Housing Authority to provide housing accommodations for
persons of low income. Municipalities are also expressly cloaked with the necessary authority to
carry out programs for which they may contract with the United States government or any
department thereof under the authority of the Housing and Community Development Act of
1974, as amended.5

Public Welfare: Municipalities may exercise discretionary authority to create human resource
agencies responsible for the administration of human resource programs authorized by federal
law.®> In addition, municipalities may contribute funds to support the federal food stamp
program;% provide matching funds to support certain community service programs;®’ contribute
to public welfare programs; and contribute matching funds to federal assistance programs for
aged persons.®®

8Code, § 17-3-1 through 17-3-7.

%9Code, § 21-19-43.

%0See e.g., Code, § 57-5-1 et seq. (industrial parks); 88 59-7-1 and 59-9-1 (port authorities); 88
61-3-1 and 61-5-1 (airports and airport authorities); 88 57-7-1 et seq. (development of airport
and other lands); 88 57-1-1, 57-1-101, 57-1-171, 57-1-301, and 57-3-1 (acquisition of property
and facilities for development); 88§ 57-1-251 et seq. (major energy project developments) and §
19-5-99 (economic development districts); 8§ 57-10-1 et seq. (programs administered by
Mississippi Business Finance Corporation); 88 57-61-1 et seq. (Mississippi Business Investment
Act); 88 57-64-1 et seq. (Regional Economic Development Act); 88 21-41-1 et seq. (Special
Improvement Assessments); 88 21-43-1 et seq. (Business Improvement Districts); and 88 21-45-
1 et seq. (Tax Increment Financing Act).

61Code, § 43-35-1 et seq.

62See also Code, § 43-35-101 et seq. (Slum Clearance); 88§ 43-35-201 et seq. (Off-Street Parking
and Business District Renewal); 8§ 43-35-301 et seq. (Designation of [Downtown] Area for
Development and Redevelopment) and 8§88 43-35-501 et seq. (Community Development Law).
®3Code, § 43-33-1 et seq.

®4Code, § 43-35-501 et seq. See also Code, § 21-17-1.

5Code, § 17-15-1 et seq.

%6Code, § 21-19-41.

6’Code, § 21-19-65.

%8Code, § 43-1-12.

%9Code, § 43-9-47.
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Donations: Generally, no public entity can make donations to public or private persons or
entities unless expressly authorized by statute. Examples where the legislature has expressly
authorized municipalities to make certain limited donations include, but are not limited to,
support for bands and orchestras, certain public schools, fair associations, historic museums,
patriotic organizations, the American Red Cross, Local Economic Development Organizations,
Main Street Associations, chartered Boys & Girls Clubs, Farmers Market certified by the MS
Department of Agriculture & Commerce operating within the municipality, chartered chapter of
the YMCA located within the municipality, and the fire fighters burn center.’”® Under certain
circumstances municipalities may donate surplus land to public schools and bona fide not for
profit civic or eleemosynary corporations’ and for maintenance of hospital charity wards. 72

POLICE, POLICE DEPARTMENTS, AND MUNICIPAL COURTS

Municipalities have the power and authority to employ, regulate, and support a sufficient police
force and to define its duties.” Except where a private or special charter provides otherwise, the
marshal or chief of police in each municipality shall be the chief law enforcement officer and
shall have control and supervision of all police officers employed by the municipality.’

Municipalities may construct and operate a municipal jail within the corporate limits,”® or
contract with the county in which the municipality is located for the joint construction,
maintenance, and use of a jail.”® Provisions may also be made for the working of municipal
prisoners.’’

Under certain limited circumstances, municipalities may provide reciprocal law enforcement
assistance to other municipalities during civil emergencies.’®

There shall be a municipal court in all municipalities of the state. Municipalities having
populations of ten thousand (10,000) or more are required to appoint a municipal judge and a
prosecuting attorney.”® The municipal judge in municipalities having populations of twenty
thousand (20,000) or less shall be an attorney licensed in Mississippi or a justice court judge of
the county in which the municipality is located. The mayor or mayor pro tempore shall not serve
as a municipal judge.®° For a detailed treatment of this subject refer to Chapter Sixteen of this
book.

Code, § 21-19-44 through 21-19-69.
"ICode, § 21-17-1.

2Code, § 21-19-7.

3Code, § 21-21-3.

"4Code, § 21-21-1.

>Code, § 21-19-5 and 47-1-309.
6Code, § 17-5-1.

""Code, § 47-1-39 through 47-1-45.
8Code, § 21-21-31 et seq. See also Code, § 21-19-23.
°Code, § 21-23-1 through 21-23-3.
80Code, § 21-23-5.
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FIRE DEPARTMENTS AND DISTRICTS

Municipalities have the power to appoint fire marshals®! and to provide for the establishment and
operation of fire departments.8? Such fire departments and personnel may be authorized to assist
in fire protection related services outside the municipal limits.8 Municipalities are authorized to
create fire districts within or adjoining such municipality when petitioned by the majority of the
owners of property therein® and to levy special assessments within the district to pay for fire
protection services.®> Mutual assistance agreements for fire protection are expressly authorized.2®

PUBLIC UTILITIES AND TRANSPORTATION

Franchises: Municipalities are not authorized to grant exclusive franchise or exclusive right to
any person, firm, or corporation to use or occupy the public streets, highways, bridges, or public
places in the municipality for any purpose.®” However, municipalities may grant nonexclusive
franchise or authority to any person, firm, or corporation for the erection of telegraph, electric
light or telephone poles, post wires, gas, water, sewer, or pipes along and upon any of the public
streets, alleys, and other public grounds for a period of no longer than 25 years.

Municipal Utilities: Municipalities may erect and operate public water works, water supply
systems, sewage systems, sewage disposal systems, gas producing systems, gas generating
systems, gas transmission or distribution systems, electronic generating, transmission, or
distribution systems, garbage and rubbish disposal and collection systems and incinerators,
systems of public transportation, or combinations of the above systems for the benefit of its
citizens.®® Each municipality also has the discretion to establish a public utility commission to
control, manage, and operate such public utility systems.%!

STREETS, PARKS, AND OTHER PUBLIC FACILITIES

Public Facilities in General: Municipalities have authority to construct, erect, purchase, and
equip suitable public buildings, facilities, and offices of the municipality, its municipal court and
for such other purposes including public meetings of its citizens® and exercise full jurisdiction in
the matters of public streets, sidewalks, street lights, sewers, parks, piers, markets, libraries,
cemeteries, and parking with authority to open, layout and construct, repair, maintain, and insure
same.%

81Code, § 21-25-1.

82Code, § 21-25-3.

8Code, § 21-25-5. See also Code, § 21-19-23.
84Code, § 21-25-21.

8Code, § 21-25-27.

8Code, § 21-19-23.

8Code, § 21-27-1.

8Code, § 21-27-3 and 21-27-5. See also Code, § 21-13-3 (requiring an election prior to the
award of certain franchises).

8Code, § 21-27-7.

%Code, § 21-27-11. See also Code, § 21-17-1.
%1Code, § 21-27-13.

%2Code, § 21-37-1.

%Code, § 21-37-3 et seq.
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Eminent Domain: Municipalities are delegated authority to exercise the right of eminent domain
for public purposes.® This authority includes the right of immediate possession in certain
instances. %

Special Improvements: Certain public improvements, including streets, sidewalks, water/sewer,
and drainage systems may be constructed and improved at the cost of the property owners
benefitted thereby by levying and collecting special assessments.®® Mississippi law also
authorizes municipalities to create business improvement districts for the purpose of financing
efforts to restore and promote business activity through infrastructure improvements.®’

INTER-GOVERNMENTAL COOPERATION

The Code provides a variety of opportunities that empower municipalities to entertain interlocal
governmental agreements to share the cost and responsibility of providing public services and
facilities. The Interlocal Cooperation Act of 1974% authorizes municipalities to enter into
cooperative agreements with other local governments to provide public services, facilities, and to
otherwise jointly exercise their respective powers more efficiently. Another source of authority
for interlocal cooperation, though rarely used, is the authority to contract with multi-
jurisdictional cooperative service districts for the purposes of jointly providing public services
and facilities.*

In addition to the broad authority offered by the Interlocal Corporation Act of 1974 and the
Cooperative Service District Act, the Code offers a number of other opportunities to engage in
inter-governmental cooperation with regard to a number of specific activities. A few examples
include authority to construct, remodel, and maintain a joint city and county jail;1® agreements
whereby municipalities will provide fire protection in unincorporated areas of the county;!
membership in regional planning commissions;%? operation of community hospitals;%®
cooperation with respect to the construction and maintenance of public roads;** and
participation in regional economic development efforts.1%

These examples illustrate the fact that many of the duties and responsibilities of municipalities
may be accomplished in cooperation with other political subdivisions on the basis of mutual
advantage and increased efficiency.

%Code, § 21-37-47.
%Code, § 11-27-81.
%Code, § 21-41-1 et seq.
9Code, § 21-43-101 et seq.
%Code, § 17-13-1 et seq.
®Code, § 19-3-115.
100Code, § 17-5-1.
101Code, § 83-1-39.
102Code, § 17-1-29.
103Code, § 41-13-15.
1%4Code, § 65-7-79.
105Code, § 57-64-1 et seq.
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CHAPTER FOUR

FORMS OF GOVERNMENT?!

Dana B. Brammer

Under Mississippi’s optional charter plan, municipalities are given a choice of the basic forms of
municipal government found in the United States today: (1) the weak mayor-council form
(known in Mississippi as the mayor-board of aldermen form), (2) the strong mayor-council form
(known in Mississippi as the mayor-council form),? (3) the commission form, and (4) the
council-manager form. These options, as they apply to Mississippi, are presented below in the
order in which they were made available within the state.

After going through periods of using private charters, the general charter, and the classification
charter, Mississippi gradually evolved an optional charter system. Under this system, various
forms of government are set out in the statutes and each municipality is free, within the options
provided, to choose its particular form. With the exception of the twenty-three municipalities
which elected to retain their private, special-act charters which characterized all Mississippi
municipalities prior to the adoption of the Mississippi Constitution of 1890, the state’s
municipalities operate under charters granted by the general laws of Mississippi.

It should be pointed out that while the Code (§ 21-7-1 through 8§ 21-7-19) provides a fifth option,
“Council Form of Government,” only Tupelo meets the population requirements for its adoption.
Since Tupelo has abandoned the council form (essentially a weak-mayor form) in favor of the
mayor-council form, the council option is meaningless.

MAYOR-BOARD OF ALDERMEN FORM?

The mayor-board of aldermen form of government (also known as the “code charter” form) is
today used by approximately 95 percent of Mississippi’s nearly 300 municipalities, despite the
fact that this governmental arrangement is the product of a period when the functions of
municipal government were few and the desirability of a single executive was not recognized.
The overwhelming majority of municipalities using this form have a population of less than
10,000.

Much of the material in this chapter is derived from Dana B. Brammer and John W. Winkle III,
eds., A Manual of Mississippi Municipal Government, 4" ed. (Public Policy Research Center,
The University of Mississippi, 1987), p. 18-32. The “comments” found at the end of the
description of each form of government are extracted from Dana B. Brammer, “Forms of
Municipal Government,” in Mississippi Municipal Profile (Center for Policy Research and
Planning, Mississippi State Institutions of Higher Learning; Public Policy Research Center,
University of Mississippi; and Mississippi Municipal Association, 1991), p. 17-24. For this 2021
edition minor revisions to the text of this chapter have been made by the editors.

2Strictly speaking, the distinction between the weak mayor-council and the strong mayor-council
forms is a matter of degree rather than kind.

3See Code, § 21-3-1 through § 21-3-25. (For general powers granted to all municipalities,
regardless of the form of government they employ, see Code, § 21-17-1 through § 21-17-19.) It
should be noted that private or special charter municipalities using the mayor-aldermen form of
government may operate differently from those operating under a code charter.
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Until 1908, when the commission form of government gained legislative approval, this form was
all that was available within the state. Any newly created municipality may choose this form, and
any municipality using an alternate form of government may acquire the mayor-aldermen form
by a majority vote of the municipal electors in either a special or general election held for that
purpose. If the proposal is defeated, another election on the question cannot be held for four (4)
years.

The Governing Body

Under the mayor-board of aldermen form of government, the governing body is comprised of a
mayor and either three (3), five (5) or seven (7) aldermen: three (3) if the municipality has fewer
than 500 inhabitants and is approved by a majority of the qualified electors voting in a special
election held for this purpose, five (5) if the municipality has fewer than 10,000 inhabitants and
seven (7) if it has 10,000 or more inhabitants. Although both the mayor and the board have
powers and responsibilities that are theirs alone, the Code frequently (and interchangeably) uses
the phrases “the governing authorities” and “the mayor and board of aldermen” in awarding
power to municipal governments. It may be argued, in fact, that an examination of the statutes
reveals that most of the municipal authority has been awarded to the mayor and the board of
aldermen, acting as a body. Of particular significance is the fact that the four (4) “elective
officers” (other than mayor and aldermen) established by law — municipal judge, marshal or
chief of police, tax collector, and tax assessor* — may be made appointive at the discretion of the
governing authorities. Where an elective officer is made appointive, the person appointed serves
at the pleasure of the governing authorities. Moreover, it is discretionary with the governing
authorities whether or not that person must reside within the corporate limits.

Qualifications and Selection of Mayor and Aldermen

The mayor and all members of the board of aldermen must be qualified electors of the
municipality and must be chosen by election. The mayor is elected from the municipality at
large, while the aldermen are elected either at large, by ward, or by some combination of ward or
at-large voting (all aldermen elected from and by wards must be residents of their wards). In
municipalities where the population size mandates that there be five (5) aldermen, the five (5)
may be elected either entirely at large, or one (1) may be elected at large and four (4) by ward.
Where the population size mandates that there be seven (7) aldermen, six (6) are elected by ward
and one (1) is elected at large.®> Except for a few municipalities operating under a special or
private charter which fixes a separate time for holding elections, mayors and aldermen are
elected in a general municipal election held on the first Tuesday after the first Monday of June
1985, and every four (4) years thereafter.% If an alderman moves from his ward, or if the mayor
or an alderman elected at large moves from the municipality, the office is automatically vacated
and is filled in the manner set out in Code, § 23-15-857.

4By ordinance, the office of clerk or marshal may be combined with the office of tax collector
and/or tax assessor.

SThe provisions set out in the text above reflect pre-1962 statutes, since Code, § 21-3-7, as
modified in 1962, was voided by a federal district court as “a purposeful device conceived and
operated to further racial discrimination in the voting process.” Stewart v. Waller, 404 F. Supp.
206 (N.D. Miss. 1975).

®Code, § 23-15-173. Municipal primary elections are held the first Tuesday in May preceding the
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Powers and Duties of Mayor

The mayor is vested with the “superintending control” of all officers and affairs of the
municipality and is charged with seeing that the laws and ordinances are executed. He presides
over all meetings of the board of aldermen (and thus recognizes its members for the purpose of
making motions, speaking to motions, and so on) but is allowed to vote only in case of a tie. The
mayor has power to veto any ordinance, resolution, or order adopted by the board of aldermen by
returning the measure to the board, together with a written statement of his objections to all or
any part of it, within ten days of its receipt.” The mayor is required to sign all commissions and
appointments of officers chosen by the mayor and board of aldermen. In addition, the mayor
(along with the clerk) is required to approve all bonds of municipal officers.

Powers and Duties of Board

Although the mayor presides over all meetings of the board of aldermen, only members of the
board may make motions and cast votes (except in cases of equal division, where the mayor may
cast the deciding vote). The board of aldermen is required to elect from among its members a
mayor pro tempore to preside over its meetings and otherwise serve in the place of the mayor in
cases of his “temporary absence” or “disability.” The board is also required to submit all its
ordinances, resolutions, and orders to the mayor for approval or veto; and in the event the mayor
vetoes any measure, the board may override the veto by a vote of two-thirds (%5) of the total
number of board members.

Powers and Duties Shared by Mayor and Board

Exercising appointive authority of governing body. One of the most important areas of shared
power is that of appointing and dismissing various municipal officials and employees. As has
already been noted, the mayor and aldermen share authority to make the municipal judge,
marshal or chief of police, tax collector, and clerk “appointive” officers rather than “elective
officers.”® And where that power is exercised, the officer serves at the pleasure of the mayor and
board. In addition to these officers, the mayor and aldermen may appoint a street commissioner®
and such other officers and employees as may be necessary and may prescribe their duties and
fix their compensation (they shall require a surety bond for all officers and employees handling
public funds).1® In practice, the board of aldermen hires and fires subject to the mayor’s veto,
while the mayor oversees the daily operation of municipal government and makes
recommendations to the board.!' Since 1976, the mayor and aldermen have had specific
authority to establish the position of chief administrative officer, but the ordinance doing so
requires a two-thirds (%) vote of the aldermen.!?

general election; and if a second primary is required, it is held the third Tuesday in May
preceding the general election. Code, § 23-15-171.

'See Code, § 21-3-15, for conditions under which an ordinance may take effect without the
mayor’s approval.

8An office may not be changed from elective to appointive within 90 days of a regular municipal
election, nor may the change become effective during the term of office of any officer whose
term shall be affected by the change.

°In municipalities of less than 15,000 population, the street commissioner may be appointed from
among the aldermen.

OFor example, the governing authorities determine whether the mayor’s position is to be full
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Holding board meetings. The mayor and board of aldermen are required to hold regular
meetings on the first Tuesday of each month, at a time and place fixed by ordinance (unless
another day has been set pursuant to Code, § 21-17-17). A second regular meeting may be held
when established by ordinance, but that meeting must take place not less than two (2) weeks, or
more than three (3) weeks, after the first meeting. If a regular meeting falls on a holiday, the
board will meet the following day. A quorum for the transaction of business requires a majority
of all the aldermen. By written notice, the mayor or any two (2) aldermen may call a special
meeting. All meetings are subject to the provisions of the Open Meetings Act (Code, § 25-41-1
through § 25-41-17). This act permits closed meetings under certain circumstances. (See Chapter
Seven for a discussion of open meetings.)

Comments

The position of mayor is truly a “weak” one in the mayor-board of aldermen form of
government, since the mayor is given responsibility for superintending all officers and affairs
and for seeing that the laws and ordinances are executed but is not given sufficient powers to do
so. Not only may some administrative officers be elected by the voters, but the mayor has limited
control over the appointment of nonelective officers. Where these officers are elected, they stand
on a coordinate level with the mayor; where they are appointed they often look primarily to the
aldermen for administrative supervision. Even so, a mayor who possesses competence, the
ability to persuade others, and a strong personality can make much of the office, despite the fact
that administrative power is so diffused as to make identification of responsibility and the
coordination of activities difficult. Where the mayor and the board can forge a “partnership” —
and where the public demand for services is not great and government is run largely on a part-
time basis — the mayor-board of aldermen form appears to work reasonably well.

COMMISSION FORM?®

Whereas the mayor-board of aldermen plan is derived from the application of “separation of
powers” and the doctrine of “checks and balances,” the commission plan unites legislative and
executive power. The plan was born during the first part of the twentieth century, gained
Mississippi legislative approval in 1908, and soon became the plan of choice among the state’s
larger municipalities. While the form never had widespread acceptance in Mississippi, fourteen
(14) municipalities at one time or another operated as commission cities. Today, primarily as a
result of legal actions challenging the constitutionality of the at-large provisions common to the
commission form, Clarksdale and Vicksburg are the only Mississippi municipalities operating as
commission cities. Neither of them, however, is a commission city in the classic sense, inasmuch
as the at-large electoral system has been modified by both municipalities to meet the
requirements of the Voting Rights Act of 1965.

time or part time and fix the compensation for both the mayor and aldermen. Because each
governing body is allowed to determine its own salary scale, a wide variation exists.

HAttorney General’s Opinion 90-0301, May 10, 1990.

12Code, § 21-3-25. Members of the board of aldermen cannot exercise any administrative powers
or duties delegated by ordinance to the chief administrative officer.

13See Code, § 21-5-1 through § 21-5-23. (For general powers granted to all municipalities,
regardless of the form of government they employ, see Code, § 21-17-1 through § 21-17-19.)
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The material presented below summarizes the commission provisions contained in the Code and
may differ somewhat from the current practice in both Clarksdale and Vicksburg.** Although the
statutes authorize any city to replace its current form of government with the commission form,
the provision is, for all practical purposes, meaningless in view of the form’s at-large electoral
requirements.

The Governing Body

As set out in the Code, the governing body of a municipality with a commission form of
government typically consists of a mayor and two commissioners'® who are known collectively
as the commission.’® The commission, acting as a body, is empowered to perform all the
corporate powers, duties, and obligations possessed by the municipality (acting separately, the
mayor and commissioners serve as department heads). Each member of the commission,
including the mayor, has the right to vote on all questions coming before the body. (See footnote
16.)

The commission fixes the compensation of the mayor and other commissioners (subject to
approval by the voters in a special election) and also establishes their office hours.

Qualifications and Selection of Mayor and Commissioners

The mayor and each commissioner must be a qualified elector and a bona fide resident of the
municipality for a period of at least one year. The statutes provide that each of them are to be
elected at large; but, as previously noted, this is not the current practice in either of the two
existing commission cities. Instead, the mayor is elected at large, and the other commissioners'’
are elected by and from wards. All of them are elected in the general municipal election held
every four (4) years.'®

Powers and Duties of Mayor

The mayor is the nominal head of the commission and is responsible for presiding over its
meetings, but he is unable to veto any measure passed by the commission. “General supervision
of all the affairs and departments of the city government” is vested in the mayor (as is
responsibility for reporting to the commission in writing any matters requiring its action), but he
is not empowered to hire and fire independently of the other commissioners. Unless the
commission grants the mayor authority over personnel, finance, and other management
functions, he is really little more than one of three equals.

14This is especially true in Clarksdale, where the commission does not divide the executive and
administrative duties and assign them to specific commissioners and where the mayor does not
have the right to vote on all matters coming before the commission (he or she presides over the
commission but may vote only in case of a tie).

BIn 1969, Clarksdale increased the size of its commission from three to five, including the
mayor.

BWhile the Code also refers to commissioners as “councilmen,” and to the mayor and
commissioners as a “council,” all references in the text above will be to commissioners and the
commission in order not to confuse the reader with the council employed in either the council-
manager or the mayor-council form of government.

In Vicksburg, the commissioners are called aldermen.

18See Code, § 23-15-171 and § 23-15-173.
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Powers and Duties of Commission

Except as limited by law, the commission (acting as a body) exercises all executive, legislative,
and judicial powers given municipal governing authorities either under the Code sections
providing for the commission form of government or under general law. Specific powers include
the following: power to organize various city departments and to assign each department to the
mayor or commissioner who will “superintend” it; power to create, fill, or discontinue offices
and employment; power to set the amount paid to a municipal officer or employee and to make
and enforce rules and regulations governing the employment of such officers and employees;
power to remove any officer or employee of the municipality (except as limited by law) and to
appoint a successor; power to issue and sell bonds; power to make and enforce ordinances and
resolutions; and power to elect a vice-president to preside over the commission in the mayor’s
absence or inability.

Meetings of Commission

The commission is required to meet on the first Monday in July following the quadrennial
municipal election (unless another day has been set pursuant to Code, § 21-17-17) and thereafter
to meet at least twice a month. If the regular meeting falls on a holiday, the commission will
meet the following day. Special meetings may be called at any time by the mayor or by two (2)
commissioners. A majority of the commissioners constitutes a quorum for the transaction of
business, and the affirmative vote of a majority of all commissioners is needed to adopt any
motion, resolution, ordinance, or other measure. All meetings are subject to the provisions of the
Open Meetings Act (Code, 8 25-41-1 through § 25-41-17). This act permits closed meetings
under certain circumstances. (See Chapter Seven for a discussion of open meetings.)

Comments

Like all forms of government, the commission form has both strengths and weaknesses. The
major strengths generally attributed to the plan are these: (1) the government structure is
simplified, and (2) power and authority are centralized in a few individuals who can be held
accountable for their actions. Major weaknesses are: (1) power is too centralized, since the
persons who make municipal policy are also responsible for its execution; (2) division of
administrative authority among commissioners tends to narrow the focus of commissioners to the
needs of their own departments rather than to the needs of the municipality as a whole; and (3)
the absence of a chief executive lessens the likelihood of strong policy leadership.
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COUNCIL-MANAGER FORM?®

The council-manager form of government (made generally available to Mississippi’s
municipalities in 1952)%° is like the commission form in that it does not provide for the
separation of executive and legislative powers between a mayor and a council. It differs from the
commission form, however, in that it does recognize the separate but coordinate functions of
politics and administration: an elected council is responsible for making policy, while
administration is assigned to an appointed professional known as a manager. Even though
council-manager government has been highly favored by municipal reformers over the years and
is now being used by nearly half of the municipal governments in the United States, it has never
been widely accepted in Mississippi. Today, it is found in only seven municipalities: D’lIberville,
Diamondhead, Gautier, Grenada, Moorhead, Pascagoula, and Picayune.

The Governing Body

The governing body of a council-manager municipality is a six-member council consisting of a
mayor and five councilmen, except that any municipality which prior to September 30, 1962, had
a larger or smaller number of councilmen is permitted to retain that number by adopting an
appropriate ordinance.?* The council exercises all legislative power, and the mayor serves as the
“titular head of the city for ceremonial purposes and for all processes of law.” Neither the mayor
nor the other councilmen may exercise any administrative power.

Quialifications and Selection of Mayor and Councilmen

The mayor and councilmen, all of whom must be qualified electors of the municipality, are
chosen in the general municipal election held every four (4) years.?? Under the authorizing
statute, the mayor is elected at large, while councilmen may be elected either at large or one (1)
at large and the others by ward (although the Code allows at-large election of all councilmen,
that electoral system has been overturned where it has been challenged in the federal courts).
Each councilman elected by ward must be a resident of the ward he represents.

Powers and Duties of Mayor
In addition to being the titular head of the city, the mayor is president of the council and has a

voice and vote in all its proceedings. He, however, has neither the veto power nor administrative
powers. Moreover, the mayor is not required to maintain an office or to keep office hours.

19See Code, § 21-9-1 through § 21-9-83. (For general powers granted to all municipalities,
regardless of the form of government they employ, see Code, 8 21-17-1 through 8§ 21-17-19.)
2OMeridian adopted the council-manager form of government in 1948 (legislation applied only to
municipalities in a specific population class), but abandoned it in favor of the mayor-council
form in 1985. Grenada adopted the form in 1952 through an amendment to its private charter.
21Counting the mayor, the council has six members in D’Iberville, Diamondhead and Picayune,
eight in Grenada, five in Moorhead, and seven in Gautier and Pascagoula. A six-member council
makes it possible to produce evenly divided votes, but there is no mechanism for breaking ties.
22See Code, § 23-15-171 and § 23-15-173. Provisions are made for holding special elections
under certain circumstances.
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Powers and Duties of Council

As has already been noted, the council performs the legislative duties of municipal government,
but none of the administrative duties. It is responsible for appointing a city manager (this
position will be discussed below), as well as the city attorney, the auditor, and the municipal
judge, if any. At its discretion, the council also may appoint the city clerk and treasurer. All other
municipal employees are appointed by the city manager, and both the council and the mayor are
specifically prohibited from directing or dictating either their appointment or removal. Except for
seeking information or advice, all contact between the council and administrative services must
be through the manager. While neither the council nor the mayor may give orders to any
subordinate of the municipality, the council is empowered to investigate any part of municipal
government and may compel the attendance of witnesses and the production of evidence. On the
recommendation of the manager, the council may create new departments, fix their duties and
powers, and set compensation. The council fixes the hours of service of all officers and
employees and sets its own compensation, as well as the compensation of the mayor and
manager. It may appoint one of its members to act in case of the absence or disability of the
mayor, and it also may appoint a qualified person to temporarily perform the duties of city
manager in case of his absence or disability. It is required to appoint “without delay” an acting
manager should that office become vacant. Like the mayor, members of the council are not
required to maintain an office or to keep office hours. Except as otherwise provided by law,
members of the council are specifically prohibited from serving on any board or commission
appointed by the council or under its jurisdiction.

The council is responsible for adopting an annual budget, for securing an annual financial
examination of the municipality (like all municipalities, council-manager municipalities are
subject to the provisions of the Municipal Budget Law)?3, and for requiring a surety bond for all
municipal officers and employees handling public funds. Under the statute authorizing council-
manager government, the council is given special privileges with respect to bond and tax rate
limitations.?*

City Manager

The city manager is the chief administrative officer of the municipality and must be appointed at
a regular meeting of the council. He must be selected solely on the basis of “experience and
administrative qualifications” by no less than a majority vote of the total membership of the
council. The manager may not engage in any other business or profession while employed as
manager, and no member of the council may be appointed city manager during the term for
which he was elected. The term of the manager’s appointment is fixed by the council, but no
single term may exceed four (4) years (the council may reappoint the manager for successive
terms if it so desires). The manager can be removed at any time by a majority vote of the
membership of the council, provided he or she is given a written copy of charges. The manager
is entitled to a public hearing before the council, but he can be suspended pending the outcome
of the hearing. The statute authorizing council-manager government expressly excludes the
manager from the provisions of any civil service act.

23See Code, § 21-35-1 through § 21-35-33.
24See Code, § 21-9-57.
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As chief administrative officer, the manager is responsible to the council for the entire
administration of the city government. In addition, the manager (1) prepares and recommends an
annual budget to the council; (2) administers and secures the enforcement of all laws and
ordinances of the city; (3) appoints and removes all department heads and employees (except for
a few officers named above under “Powers and Responsibilities of Council™); (4) supervises and
controls all department heads and other employees and their subordinates; (5) negotiates
contracts and makes purchases, subject to approval of the council; (6) enforces franchises and
other contracts; (7) makes reports and recommendations he deems “expedient and necessary,” as
well as those requested by the council (must submit an annual report of his work and the
financial condition of the municipality); and (8) performs other duties required by ordinance or
resolution of the council.

Meetings of Council

The council is required to meet regularly on the first Tuesday of each month at a time it has
established (unless another day has been designated pursuant to Code, § 21-17-17). If the regular
meeting falls on a holiday, the council will meet the following day. Special meetings may be
called at any time by the mayor or two (2) councilmen, but at least two (2) days’ notice must be
given to the mayor and each member of the council. Special meetings also may be called on the
written consent of the mayor and all councilmen. At all meetings a majority of the council
membership constitutes a quorum, and an affirmative vote by a majority of all members is
required for the passage of any measure (unless a greater number is specifically required). The
manager and other officers approved by the council may attend meetings and may participate in
discussions, but they may not vote. All meetings are subject to the provisions of the Open
Meetings Act (Code, § 25-41-1 through § 25-41-17). This act permits closed meetings under
certain circumstances.

Comments

Students of municipal government have both praised and criticized the council-manager form of
government. On the positive side, control over the administration of municipal affairs is centered
in a single individual who is expected to be a professional manager; government is organized
along the lines of modern business, with the city manager corresponding to the corporate
manager and the council corresponding to the board of directors; and professional administration
tends to provide a more effective and cost-efficient delivery of municipal services. Major
criticisms of the plan are that strong policy leadership is made difficult by the fact that the
council, including the mayor, is a body of equals; the six-member council established under
Mississippi law makes legislative deadlock a very distinct possibility; the elected council may
tend to rely too heavily upon the judgment of the appointed manager, even though the law
properly subordinates the manager to the council.

MAYOR-COUNCIL FORM?%

The mayor-council form of government attempts to remedy the failure of the traditional mayor-
board of aldermen form to clearly separate administrative and legislative duties and to
concentrate responsibility for coordination of governmental activities in the mayor. The form is
not a distinctly new one, however, for it differs from the mayor-board of aldermen arrangement

25See Code, § 21-8-1 through § 21-8-47. (For general powers granted to all municipalities,
regardless of the form of government they employ, see Code, § 21-17-1 through § 21-17-19.)
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primarily in degree. Nationally, this “strong mayor” form began its development in the last two
decades of the nineteenth century, but it did not become an option for Mississippi municipalities
until 1976. The mayor-council form of government was authorized by the legislature in 1973, but
did not become effective until August 1976 when the U.S. Attorney General interposed no
objection under the Voting Rights Act of 1965.2¢ Today, the mayor-council form is employed by
ten municipalities: Bay St. Louis, Biloxi, Columbus, Greenwood, Gulfport, Hattiesburg, Jackson,
Laurel, Meridian, and Tupelo. (It should be noted that some of the information presented below
is not applicable to the operation of the mayor-council form of government in Greenwood and
Laurel, due to litigation altering some of the powers and functions of the mayor vis-a-vis the
council.)

The Governing Body

Each municipality operating under the mayor-council form of government is governed by an
elected mayor and an elected council consisting of either five (5), seven (7), or nine (9)
members.?” Except as may be otherwise provided by general law, the legislative authority of the
municipality is exercised by the council while the executive power is exercised by the mayor.

Qualifications and Selection of Mayor and Councilmen

The mayor and each of the councilmen must be qualified electors of the municipality. The mayor
is elected from the municipality at large, and councilmen are elected either by ward, or by some
combination of ward and at-large voting. Where there are five (5) councilmen, all five (5) may
be elected by ward, or four (4) may be elected by ward and one (1) may be elected at large.
Where there are seven (7) councilmen, all seven (7) may be elected by ward; or either six (6)
may be elected by ward and one (1) at large, or five (5) may be elected by ward and two (2) at
large. Where there are (9) nine councilmen, all nine (9) may be elected by ward, or seven (7)
may be elected by ward and two (2) at large. The number and method of election of councilmen
shall be contained in the petition calling for the election to adopt the mayor-council form. If a
councilman moves from his ward, or if the mayor or a councilman elected at large moves from
the municipality, the office is automatically vacated and is filled in the manner set out in Code, §
23-15-857. Except as otherwise provided, the mayor and councilmen are elected in the regular
municipal election held every four (4) years.?

The elected municipal officials holding office at the time of the election to adopt the mayor-
council form of government continue to serve until their terms are completed; and the governing
authorities in office at the time of the adoption of the mayor-council plan, draw the first wards.

?6Mayor-council government is available to any municipality, regardless of the form of
government under which it is operating. See Code, 8 21-8-1 through § 28-8-5, setting out the
procedures for adoption of the mayor-council plan. If a municipality adopts the mayor-council
form, all statutes in conflict with that form are repealed, but all provisions of the general law
which are not inconsistent with the form remain applicable (Code, § 21-8-33 through § 21-8-43).
Existing civil service laws apply, as does “the disability and relief fund for firemen and
policemen;” and the organization of the police court and the public schools are not affected by
the change to mayor-council government.

2’0Only the mayor and the councilmen are elected; all other officers and employees are appointed.
8See Code, § 23-15-171 and § 23-15-173. Provisions are made for holding special elections
under certain circumstances.
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Thereafter, the existing board, council, or commission establishes the wards to be used in the
new government. Thereafter, wards must be redrawn by the council to reflect population changes
following each decennial census and annexation of territory.?°

Powers and Duties of Mayor

As the possessor of the executive power of the municipality, the mayor is charged with enforcing
the charter and ordinances of the municipality, as well as all applicable general laws. He is
responsible for supervising all departments of municipal government and for requiring them to
make an annual report and such other reports as are deemed desirable. Subject to confirmation by
a majority of the council members present and voting, the mayor appoints department heads
(directors) and members of any municipal board, authority, or commission. Although department
heads are protected by any civil service provisions in effect at the time a city changes to the
mayor-council form, all directors appointed subsequently are excluded from civil service
protection and may be removed at the mayor’s discretion. (Subordinate officers and employees
of the municipality are appointed by the department heads and, with the approval of the mayor,
may be dismissed by them, subject to any civil service provisions.) Where the council has made
provision for a “chief administrative officer” to coordinate and direct the operations of the
various departments and functions of municipal government, that officer shall be appointed by
the mayor (with the advice and consent of the council) and shall be answerable solely to him and
shall serve at his pleasure.

The mayor may attend all council meetings, may take part in discussions, and may make
recommendations for actions he considers to be in the public interest; but the mayor may not
vote except in case of a tie on the question of filling a vacancy in the council.*® He must review
ordinances, resolutions, orders, and other official actions of the council (excluding procedural
actions governing the conduct of council meetings, appointing a clerk of the council, and
exercising the council’s investigative functions). The mayor may veto ordinances of the council,
but the veto may be overridden by two-thirds (%) of the council present and voting.3! The mayor
IS required to maintain an office at city hall.

Whenever the mayor shall be prevented from attending to the duties of office, he is required to
appoint a member of the council to assume the duties of mayor (the person so appointed retains
his right to vote in the council). Code, § 21-8-19, details specific procedures for filling a vacancy
in the mayor’s office.

Powers and Duties of Council
In mayor-council municipalities, the council is the legislative body. It elects one (1) of its

members to serve as its president and another to serve as vice president (the president, or in his
absence the vice president, presides over council meetings and may vote even when presiding3?).

29See Code, § 21-8-7, for provisions related to redistricting.

30See Code, § 21-8-7(5), for provisions governing the filling of vacancies in the council.

31See Code, § 21-8-17, for provisions relating to veto and to conditions under which an
ordinance may take effect without the mayor’s approval.

%1n the event of the absence of the president or the vice president, the council designates another
of its members to preside.
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In addition, it appoints a “clerk of the council” and any necessary deputy clerks to compile the
minutes and records of its proceedings, its ordinances and resolutions, and to perform such duties
as may be required by law.33 Whenever the mayor is unable to appoint a councilman to serve as
acting mayor, the council may do so.

The council may establish a department of administration and such other departments as it finds
desirable; and it shall allocate and assign all administrative powers, functions, and duties (except
those vested in the clerk) among and within the departments. While the mayor appoints
department heads and directors, they are confirmed by the council. The council is specifically
authorized to adopt an ordinance creating and setting the qualifications for a chief administrative
officer to be appointed by the mayor and confirmed by the council. Other specific powers and
duties of the council include these: setting the compensation for the mayor and councilmen
(where the salary is increased, it does not become effective until the next elected mayor and
council take office); setting the salary of all municipal officers and employees; redistricting the
municipality after every decennial census and after an annexation; requiring any municipal
officer to prepare and submit sworn statements regarding his official duties; causing a full and
complete audit of the municipality’s finances to be made at the end of the fiscal year;
investigating the conduct of any municipal department, office, or agency; appropriating money
for the operation of government; overriding vetoes of council actions; appointing a council
member to serve as acting mayor in the event the mayor is incapacitated; calling a special
election to fill a mayor’s unexpired term; and requiring all officers and employees handling
public funds to give surety bond.

Except in cities with a population in excess of 190,000, council members are not required to
maintain individual offices at city hall (the clerical work of members of the council are
performed by municipal employees at municipal expense). Legislation authorizing mayor-
council government prohibits the council from seeking to dictate or require either the
appointment or removal of any employee of the municipality. Except for seeking information or
advice, the council must deal with departments and employees through the mayor.

Meetings of Council

The council is required to hold regular meetings on the first Tuesday after the first Monday in
July following the election of council members and at least monthly thereafter on the same day
(or at such other times as the council may set). Special meetings may be called at any time by
either the mayor or a majority of the members of the council. At any meeting of the council, a
quorum shall consist of a majority of the members elected. Where a quorum exists, a majority of
the members present may adopt any motion, resolution, or ordinance, unless a greater number is
specifically required. All meetings are subject to the provisions of the Open Meetings Act (Code,
§ 25-41-1 through § 25-41-17). This act permits closed meetings under certain circumstances.
(See Chapter V for a discussion of open meetings.)

33The clerk of the council and the city clerk are two separate positions, although the same person
may be appointed to fill both positions (the city clerk is appointed by the mayor subject to
confirmation by the council).
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Comments

Persons favoring the mayor-council form of government generally agree that the form has the
following strengths: (1) in combination with a system of checks and balances, the executive and
legislative powers of government are divided logically between the mayor and the council; (2)
administrative power is not diffused as it is in the mayor-board of aldermen form, but is
consolidated under a single individual who is elected at large and given sufficient appointive and
removal powers to make him accountable for implementing established policy (under the
council-manager form, administrative power is consolidated under an appointed individual); (3)
the council can focus on major policy needs, since it is not burdened with day-to-day
administration; and (4) the mayor is placed in a position to provide both strong administrative
leadership and strong policy leadership.

Individuals who oppose the mayor-council arrangement usually note these weaknesses: (1) the
separation of legislative and executive powers, together with a system of checks and balances,
offers many opportunities for conflict and deadlock between the mayor and council; and (2) a
politically strong mayor may not possess the qualities essential to a good administrator. The
difficulties that result from the second weakness can be lessened, however, by the passage of an
ordinance allowing the mayor to appoint a chief administrative officer.
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CHAPTER FIVE

THE NATURE OF THE MUNICIPAL CORPORATION
Jerry L. Mills?
THE MUNICIPAL CHARTER

The basic power of a municipality is set forth it its charter. The municipal charter is akin to the
state’s constitution in this respect. The municipal charter is the source of a municipality’s power
to act. Prior to the adoption of the Mississippi Constitution of 1890, municipalities actually had a
document known as the municipal charter. Following the adoption of our current Constitution,
and the laws passed as a result, few cities utilize their old municipal charter.

The Constitution of 1890 directed the manner in which all future municipal charters would be
granted in Mississippi. Prior to that time, individual charters were granted to municipalities. The
adoption of the current Constitution ended this practice. § 88 provides: “The legislature shall
pass general laws, under which local and private interest shall be provided for and protected, and
under which cities and towns may be chartered and their charters amended . . . .2

In 1892, the Legislature passed laws which implemented this section of the Constitution.
Municipalities were permitted to choose to keep their existing city charter® or elect to be
governed by the new “code charter.” New municipalities were required to be formed under the
“code charter.”* A number of cities and towns around the state chose to retain their private
charter and continue to operate under them today.

Since the initial creation of “code charters” in 1892, the Legislature has created a number of
additional “forms of government” under which a municipality may operate. Presently,
municipalities may operate under the following forms of government:®

! Legal research and editorial assistance to the 2011 update was provided by John Scanlon, who
is an associate at Pyle, Mills, Dye & Pittman in Ridgeland, the law firm of the author of this
Chapter.

2 Miss. Const., Art. 4, § 88.

3 Today these charters are referred to as “private charters.”

4 At the time there was only one form of government set out in the Mississippi Code. That form
called for a mayor-board of aldermen form of government. The term ‘“code charter” is still
frequently used in referring to the mayor-alderman form of municipal government. You will
often see this term used when municipal officials request attorney general’s opinions. In reality,
all forms of municipal government are ‘“code charters” in that the primary elements of
government are defined by the Mississippi Code.

°> Code, § 21-1-9 (Rev. 2007).
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Private Charter®

Code Charter — Mayor-Board of Alderman Form’
Commission Form?®

Council Form®

Mayor-Council Form?°

Council-Manager Plan*!

The specifics of each form are discussed in Chapter Four.
MUNICIPAL POWERS

Prior to the adoption of Mississippi’s “home rule” statute in 1985, the law specified that
municipalities could only exercise powers expressly delegated to them by the Legislature.'> As a
result, two things occurred. First, there are numerous specific grants of powers to municipalities
found in our general law.*® Second, there are hundreds of local and private acts giving specific
authorities to specific municipalities.*

HOME RULE

In 1985 the Mississippi Legislature granted municipalities limited home rule with the adoption of
Code, § 21-17-5. In 1992, Mississippi increased the power of municipalities by amending the
statute to provide that, “in addition to those powers granted by specific provisions of general law,

. municipalities shall have the power to adopt any . . . ordinances with respect to such
municipal affairs . . . which are not inconsistent with” Mississippi law. Thus, Mississippi
statutorily abrogated the holdings of Videophile.'® After multiple amendments, this section*® now
provides:

6 Assuming it made the proper election in the late 1890s.

" Code, 8§, Title 21, Chapter 3.

8 Code, §, Title 21, Chapter 5.

% Code, 8, Title 21, Chapter 7.

10 Code, §, Title 21, Chapter 8.

1 Code, §, Title 21, Chapter 9.

12 Videophile, Inc. v. Hattiesburg, 601 F. Supp. 552, 553 (S.D. Miss. 1985) (because of
legislative preemption, the city was without power to enact its own obscenity ordinance).
However, the Videophile holding was later abrogated by statutory amendment, as recognized by
the Fifth Circuit in J & B Entertainment, Inc. v. City of Jackson, 152 F.3d 362, 379, n.16 (5th
Cir. 1998) (amendments to statute granted municipalities power to regulate obscenities).

13 Chapter Three surveys specifically the major powers of municipalities.

14 As a municipal official you can expect to see other cities in the State taking some action only
to be told that you do not have the authority to do the same thing. Frequently this will be because
local and private legislation has been passed that applies only to that specific city.

15 J & B Entertainment, Inc. v. City of Jackson, 152 F.3d 362, 378, n.16 (5th Cir. 1998).

16 Code, § 21-17-5 (Rev. 2009).
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The governing authorities of every municipality of this state shall have the care,
management and control of the municipal affairs and its property and finances. In
addition to those powers granted by specific provisions of general law, the governing
authorities of municipalities shall have the power to adopt any orders, resolutions or
ordinances with respect to such municipal affairs, property and finances which are not
inconsistent with the Mississippi Constitution of 1890, the Mississippi Code of 1972, or
any other statute or law of the State of Mississippi, and shall likewise have the power to
alter, modify and repeal such orders, resolutions or ordinances. Except as otherwise
provided in subsection (2) of this section, the powers granted to governing authorities of
municipalities in this section are complete without the existence of or reference to any
specific authority granted in any other statute or law of the State of Mississippi. Unless
otherwise provided by law, before entering upon the duties of their respective offices, the
aldermen or councilmen of every municipality of this state shall give bond, with
sufficient surety, to be payable, conditioned and approved as provided by law, in a
penalty equal to five percent (5%) of the sum of all the municipal taxes shown by the
assessment rolls and the levies to have been collectible in the municipality for the year
immediately preceding the commencement of the term of office of said alderman or
councilman; however, such bond shall not exceed One Hundred Thousand Dollars
($100,000.00). For all municipalities with a population more than two thousand (2,000)
according to the latest federal decennial census, the amount of the bond shall not be less
than Fifty Thousand Dollars ($50,000.00). Any taxpayer of the municipality may sue on
such bond for the use of the municipality, and such taxpayer shall be liable for all costs in
case his suit shall fail. No member of the city council or board of aldermen shall be surety
for any other such member.

Unless such actions are specifically authorized by another statute or law of the State of
Mississippi, this section shall not authorize the governing authorities of municipalities to
(a) levy taxes of any kind or increase the levy of any authorized tax, (b) issue bonds of
any kind, (c) change the requirements, practices or procedures for municipal elections or
establish any new elective office, (d) change the procedure for annexation of additional
territory into the municipal boundaries, (e) change the structure or form of the municipal
government, (f) permit the sale, manufacture, distribution, possession or transportation of
alcoholic beverages, (g) grant any donation, or (h) without prior legislative approval,
regulate, directly or indirectly, the amount of rent charged for leasing private residential
property in which the municipality does not have a property interest.

Nothing in this or any other section shall be construed so as to prevent any municipal
governing authority from paying any municipal employee not to exceed double his
ordinary rate of pay or awarding any municipal employee not to exceed double his
ordinary rate of compensatory time for work performed in his capacity as a municipal
employee on legal holidays. The governing authority of any municipality shall enact
leave policies to ensure that a public safety employee is paid or granted compensatory
time for the same number of holidays for which any other municipal employee is paid.

The governing authority of any municipality, in its discretion, may expend funds to
provide for training and education of newly elected or appointed municipal officials
before the beginning of the term of office or employment of such officials. Any expenses
incurred for such purposes may be allowed only upon prior approval of the governing
authority. Any payments or reimbursements made under the provisions of this subsection
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may be paid only after presentation to and approval by the governing authority of the
municipality.

e The governing authority of any municipality may lease the naming rights to municipal
property to a private commercial entity.

The Supreme Court has stated that “[m]unicipalities are but creatures of the state and they
possess only such power as conferred upon them by [the Home Rule] statute.”'” While the 1985
passage of the “home rule” statute did away with the general legal principle that a specific grant
of power was necessary for a municipality to take an action, it contained numerous exceptions as
set out above. With regard to the levy of taxes, issuance of bonds, procedures for elections,
change of municipal boundaries, change in the form of government, sale of alcoholic beverages,
donations, or rent control, the rule remains the same. In each of these instances, state law must be
followed.

Another major restriction on “home rule” is found in the requirement that actions of the
municipality may not be inconsistent with state law. Numerous Attorney General’s opinions
have taken the restrictive view that if a state statute addressed a subject, municipalities could not
act. This position was taken based on a theory of pre-emption. It appears that the Courts may not
take such a restrictive view.

At this point in time, the Mississippi Supreme Court has made direct determinations of issues
related to municipal “home rule” in only a handful of cases. In each, there is substantial reason to
believe that the Courts will allow municipalities more latitude than the Attorney General’s
opinions would seem to indicate. Directly on point is a case involving the City of Tupelo’s
“brown bag” ordinance.® In that case the City of Tupelo sought to regulate “brown bag clubs”
by ordinance. Suit was filed by one of the clubs contending that Tupelo did not have the
authority to regulate such clubs. A primary basis for this argument was that Tupelo was
preempted by state statute. The argument of the club was consistent with an opinion issued by
the Attorney General’s office. The Court said:

Although the present issue is one of first impression for this Court, the issue has been considered
in the past in the form of Attorney General (AG) Opinions. The consistent position of the AG has
been that the passing of “brown bag” ordinances is precluded by statutory authority. The AG
reaffirmed in a recent ruling the view of that office with regard to the authority of municipalities
to pass ordinances restricting the possession of alcohol in brownbag clubs:

As stated above, state law clearly authorizes possession and consumption of light wines and beer
within certain meticulously detailed state parameters. It is readily apparent that consumers who
fall within these state parameters may lawfully possess and consume the regulated beverages.

17 City of Belmont v. Mississippi State Tax Com’n, 860 So. 2d 289, 306 (Miss. 2003).

18 Maynard v. City of Tupelo, 691 So. 2d 385, 387 (Miss. 1997) (the amended statute granted to
municipalities “the right to adopt ordinances with regard to their ‘municipal affairs,” but only if
said ordinances are not inconsistent with state legislation and/or the Mississippi Constitution™).
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Any local ordinance that places additional restrictions will effectively prohibit what the state
expressly allows.

Thus, the Attorney General concluded that the applicable state legislation permits not only the
possession, but also the consumption, of alcoholic beverages subject only to the restrictions
contained in the applicable statutes. This Court disagrees, however. Code, § 67-1-7 refers solely
to the “possession” of alcoholic beverages and does not mention consumption. The Legislature
may or may not have intended that the consumption of such beverages in wet counties should not
be restricted by municipalities, but this Court is unwilling to read the statute more expansively
than it is written in light of the public policy considerations in favor of the TBBO [Tupelo Brown
Bag Ordinance] and similar ordinances.*®

Thus, it appeared from this case that the Mississippi Supreme Court would not take the position
that simply because a statute addressed the same subject matter, municipalities are preempted
from additional regulation. In a more recent case, the Pike County Board of Supervisors passed
an ordinance prohibiting the possession and consumption of alcoholic beverages on portions of
two waterways within that county, the Bogue Chitto River and Topisaw Creek.?° Certain
business owners who rented inner tubes, canoes, and kayaks to customers for use on those
waterways appealed the Board’s decision to the Circuit Court.?! Because the residents there had
not voted to prohibit the sale and possession of alcohol, and because majority of the electors
there had voted to legalize the manufacture, sale, distribution, possession, and transportation of
alcoholic beverages containing more than five percent alcohol by weight, the ordinance was
invalid as to possession.?? Relying on the Maynard case, the Supreme Court ultimately struck
down the portion of the ordinance prohibiting possession, but upheld the portion prohibiting
consumption. Although this was a challenge to an action taken by a county, and not a city, the
Court held: “If a county or municipality passes an ordinance which stands in opposition to the
law as pronounced by the legislature, the ordinance, to the extent that it contradicts state law,
will be found void by this Court, as the laws of this state supersede any and all local ordinances
which contradict legislative enactments.”?

This rule was revisited by the Supreme Court in a 2019 case?*:

“Thus, the Home Rule statute grants municipalities the right to adopt ordinances with regard to
their ‘municipal affairs’ but only if said ordinances are not inconsistent with state legislation
and/or the Mississippi Constitution.” Maynard v. City of Tupelo, 691 So. 2d 385, 387 (Miss.
1997). This power is “complete without the existence of or reference to any specific authority
granted in any other statute or law of the State of Mississippi,” with eight exceptions. Code, §
21-17-5(1).

19 1bid. at 389.

20 Ryals v. Bd. of Sup’rs of Pike County, 48 So. 3d 444, 445 (Miss. 2010).
21 1bid. at 446.

22 Ryals v. Bd. of Sup’rs of Pike County, 48 So. 3d 449 (Miss. 2010).

23 |bid. at 448.

24 Jones v. City of Canton, 278 So. 3d 1129 (Miss. 2019).
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Because the Legislature did not include the removal of public officers among the exceptions, the
City argues that the removal of officers appointed by municipal governing authorities is not
prohibited. The City correctly states that the rules of statutory construction require “the inference
that items not mentioned are excluded by deliberate choice, not inadvertence.” USF&G Ins. Co.
of Miss. v. Walls, 911 So. 2d 463, 466 (Miss. 2005). Therefore, the City argues that the absence
of a prohibition on the Board, Canton’s governing authority, from removing a public officer
allows the Board to exert its power under the Home Rule statute.

Before 1992, a city could “only exercise such powers as are delegated by the Legislature” and
had “no power except that delegated to it by the state,” such that its powers were “to be
construed most strongly against an asserted right not clearly given and [could not] be extended
by mere implication . . . .” Hattiesburg Firefighters v. City of Hattiesburg, 263 So. 2d 767, 769
(Miss. 1972). City ordinances were struck down if the Legislature had not given the City express
authority to enact the ordinance. See Videophile, Inc. v. City of Hattiesburg, 601 F. Supp. 552,
553-54 (S.D. Miss 1985), superseded by statute as stated in J & B Entm't, Inc. v. City of Jackson,
152 F.3d 362 (5th Cir. 1998). In 1992, the Legislature increased the power of municipalities by
amending Section 21-17-5(1) to read,

The governing authorities of every municipality of this state shall have the care, management
and control of the municipal affairs and its property and finances. In addition to those powers
granted by specific provisions of general law, the governing authorities of municipalities shall
have the power to adopt any orders, resolutions or ordinances with respect to such municipal
affairs . . . which are not inconsistent with [Mississippi law.]

Code, § 21-17-5(1) (emphasis added). Thus, a city no longer requires authorization from the
Legislature to adopt orders, resolutions, or ordinances. J & B Entm', Inc., 152 F.3d at 378
n.16.%

The Mississippi Supreme Court has addressed two other aspects of the restrictions on “home
rule.” One case arose in the City of Greenwood in the case of Jordan v. Smith over the power to
appoint the city attorney. The City of Greenwood had adopted the mayor-council form of
government. Under that form of government, the mayor appoints the city attorney. Greenwood
had an ordinance which required council confirmation of the appointment. The mayor contended
that since the statute addressed the issue, the ordinance was preempted. The Court said:

This is not a case in which a municipality seeks to do something that it is not authorized to do.
The governing authorities of the City of Greenwood are clearly authorized to appoint a municipal
judge and the other officers here involved. See, e.g., Code, § 21-23-3 (1972). The question here
involved is the apportionment of responsibility for appointments among the constituent elements
of municipal authority. While the city council has no authority to appoint, nothing in our statutes
or precedents denies the council an advice and consent role in the appointive process. In such
circumstances, the governing authorities of Greenwood were free to adopt the ordinances here

25 Jones, 278 So. 3d at 1133-34.
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questioned. Code, 8 21-17-5 (1972) (“The governing authorities of every municipality . . . shall
have the power to adopt any orders, resolutions or ordinances with respect to municipal affairs . .
. which are not inconsistent with the Mississippi Constitution of 1890, the Mississippi Code of
1972, or any statute or law of the State of Mississippi . . .”). Hattiesburg Firefighters Local 184
v. City of Hattiesburg, 263 So. 2d 767 (Miss. 1972).

We hold that the ordinance duly adopted by the City of Greenwood requiring that the legal
officers here in question should be appointed subject to council approval is not inconsistent with
the statutory requirement that executive authority be vested with the mayor in the mayor-council
form of government. Accordingly, the judgment of the chancellor to the contrary must be
reversed. Nothing said here is intended to sanction the city council assuming any right to initiate
an appointment. We approve only an ordinance duly adopted applying the confirmation power to
the municipal officers here involved. Confirmation should not be withheld without good cause.?
Later, the Supreme Court overruled the Jordan case in part in a case dealing with the issue of
separation of powers under the Mississippi Constitution, Art. I, sections 1 and 2, into three
branches or departments: legislative, executive, and judicial. § 2 provides in part that the
acceptance of an office in one branch, or “department” of government “shall, of itself, and at
once, vacate any and all offices held by the person so accepting in either of the other
departments.”?’ In Myers v. City of McComb, the Court made clear that any earlier holding from
any case, including Jordan, which had suggested that these two constitutional provisions did not
apply to municipalities, was overruled.?®

Though the Supreme Court may well take a less restrictive view than the Attorney General’s
office on the issue of home rule, Attorney General’s opinions have addressed a far wider range
of issues than have the courts. The guidance these opinions provide should not be overlooked.
See Addendum A for a summary of certain Attorney General’s opinions on subject of home rule.
In addition, it is important to note the legal protection municipal officials can gain by obtaining
an Attorney General’s opinion. The Mississippi Code provides:

Code, § 7-5-25. Written opinions

The Attorney General shall give his opinion in writing, without fee, to the Legislature, or either
house or any committee thereof, and to the Governor, the Secretary of State, the Auditor of
Public Accounts, the State Treasurer, the Superintendent of Public Education, the Insurance
Commissioner, the Commissioner of Agriculture and Commerce, the State Geologist, the State
Librarian, the Director of Archives and History, the Adjutant General, the State Board of Health,
the Commissioner of Corrections, the Public Service Commission, Chairman of the State Tax
Commission, the State Forestry Commission, the Transportation Commission, and any other
state officer, department or commission operating under the law, or which may be hereafter
created; the trustees and heads of any state institution, the trustees and heads of the universities
and the state colleges, the district attorneys, the boards of supervisors of the several counties, the

26 Jordan v. Smith, 669 So. 2d 752, 757 (Miss. 1996).
27 Miss. Const. Art. |, § 2.
28943 So. 2d 1.
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sheriffs, the chancery clerks, the circuit clerks, the superintendents of education, the tax
assessors, county surveyors, the county attorneys, the attorneys for the boards of supervisors,
mayor or council or board of aldermen of any municipality of this state, and all other county
officers (and no others), when requested in writing, upon any question of law relating to their
respective offices.

When any officer, board, commission, department or person authorized by this section to require
such written opinion of the Attorney General shall have done so and shall have stated all the
facts to govern such opinion, and the Attorney General has prepared and delivered a legal
opinion with reference thereto, there shall be no liability, civil or criminal, accruing to or against
any such officer, board, commission, department or person who, in good faith, follows the
direction of such opinion and acts in accordance therewith unless a court of competent
jurisdiction, after a full hearing, shall judicially declare that such opinion is manifestly wrong
and without any substantial support. However, if a court of competent jurisdiction makes such a
judicial declaration about a written opinion of the Attorney General that applies to acts or
omissions of any licensee to which Code, 8 63-19-57, 75-67-137 or 75-67-245 applies, and the
licensee has acted in conformity with that written opinion, the liability of the licensee shall be
governed by Code, § 63-19-57, 75-67-137 or 75-67-245, as the case may be. No opinion shall be
given or considered if the opinion is given after suit is filed or prosecution begun.

It is however important to note the decision of the Mississippi Supreme Court in City of Durant
v. Laws Const. Co., Inc., 721 So. 2d 598, 599 (Miss. 1998). In that case, a construction company,
Laws Construction, had been unsuccessful in submitting the lowest construction bid to secure a
contract with the city. The bid would have been awarded to Laws if the third party who was
awarded the contract had been legally disqualified. Laws challenged the city’s selection of the
third-party company’s bid because it lacked a certificate of responsibility number. Because the
city, in making its determination that the winning bid was properly selected, did not contact the
Attorney General’s office in writing to request an opinion, the Supreme Court held the city
violated state statute and was liable for $168,495.00 in compensatory damages plus $15,978.95
in costs and attorney’ s fees for not awarding the contract to Laws Construction.?® The Supreme
Court stated:

The City claims to have acted in good faith when relying on the Attorney General opinions. The
City argues that even if this Court does not reach the same conclusion in regards to the
interpretation of Code, § 31-3-21 as the Attorney General opinions, the correct construction
should only apply to future applications of the statute. We have in the past, when determining
that an Attorney General opinion was erroneous, applied the correct construction in future cases
thereby not penalizing a party’s reliance. See Meeks v. Tallahatchie County, 513 So. 2d 563, 568
(Miss. 1987). However, Code, 8 7-5-25 requires the party to contact the Attorney General’s
office in writing requesting an opinion on his particular facts. In return, the Attorney General’s
office will prepare and deliver a legal written opinion. In the case sub judice, the City merely
spoke with the Attorney General’s office over the phone. Furthermore, the Attorney General’s
office sent opinions regarding similar circumstances, and did not render a written opinion with

29943 So. 2d 1at 604.
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regard to the particular facts in the case sub judice, as required by the statute. Therefore, the City
should be held liable.*

Another case dealing with “home rule” was Nichols v. Patterson.®! In that case the state auditor
had taken the position that certain expenditures were illegal. During the course of the
investigation and at trial, the position of the auditor was that the expenditures were not
authorized by statute and were thus donations. On appeal the state took a narrower view,
contending that the expenditures (for the most part) were illegal because they were not properly
authorized by the city. In doing so the Court said:

Olive Branch insists that all the expenditures should also be considered lawful, because the city
is protected by the “home rule.” This rule, Code, § 21-17-5, gives municipalities discretion in
managing municipal affairs. The Auditor states that Code, § 21-17-5 expressly prohibits
donations, which all of the contested expenses were.

In 1985 the Mississippi legislature passed the state’s first municipal “home rule” statute. This
statute, Code, § 21-17-5 states in pertinent part:

1) The governing authorities of every municipality of this state shall have the care,
management and control of the municipal affairs and its property and finances. In addition to
those powers granted by specific provisions of general law, the governing authorities of
municipalities shall have the power to adopt any order, resolutions or ordinances with respect to
such municipal affairs, property and finances which are not inconsistent with the Mississippi
Constitution of 1890, the Mississippi Code of 1972, or any other statute or law of the State of
Mississippi, and shall likewise have the power to alter, modify and repeal such orders,
resolutions or ordinances.

2 Unless such actions are specifically authorized by another statute of law of the State of
Mississippi, this section shall not authorize the governing authorities of a municipality to . . .
grant any donation. . . .

Olive Branch contends that the Auditor ignores the section in the “home rule” which gives
municipalities power to control the affairs of the municipality and focuses instead on the section
which states that the “home rule” does not authorize donations. Olive Branch states that the
difference in the positions of the Auditor and the Appellants is that the Auditor still considers
any expenditure not specifically authorized by statute to be a donation. However, Olive Branch
misstates the Auditor’s position. The Auditor believes that Olive Branch had the authority to
expend its monies in the fashion dictated by the law. Nevertheless, Olive Branch did not follow
the law, by expressly determining that the questioned expenditures were for a valid purpose and
“adopted” by the Board and the Mayor in the city minutes.

%0 Ibid. at 604.
31678 So. 2d 673 (Miss. 1996).

45



As stated above, most of the excepted expenditures, the Volunteer Appreciation Dinners, the
travel advances by the Mayor, the police dinners, and the City Beautiful Commission Meetings,
were not in the minutes of the meetings of the municipality and did not reflect authorization for
the expenditures of the funds, which falls short of the requirement of documentation. “A board of
supervisors can act only as a body, and its act must be evidenced by an entry on its minutes. The
minutes of the board of supervisors are the sole and exclusive evidence of what the board did.”
Board of Supervisors, Adams County v. Giles, 219 Miss. 245, 259, 68 So. 2d 483 (1953) (quoting
Smith v. Board of Supervisors of Tallahatchie County, 124 Miss. 36, 41, 86 So. 707, 709 (1920)).
See also Martin v. Newell et al., 198 Miss. 809, 23 So. 2d 796 (1945). Also, the 53" checks were
a donation by the City of Olive Branch in direct contravention of the Mississippi Constitution of
1890, Article 4, 88 66, 96 and Code, § 21-17-5(2)(g). The Auditor’s exceptions are valid against
Olive Branch.®

The primary significance of this case is that many of the expenditures that Attorney General’s
opinions have held to be donations were determined to be illegal by the Court only because of
the lack of proper minute entries and not because they were in fact donations.

There are a few other, more recent cases dealing with the Home Rule as well. In Mayor and Bd.
of Aldermen, City of Ocean Springs v. Homebuilders Ass’n of Mississippi, Inc., 932 So. 2d 44
(Miss. 2006), the Supreme Court upheld a lower court’s finding that the city’s impact fees were a
void taxing measure. The city’s adopted Comprehensive Plan included separate impact fee
ordinances authorizing assessment, collection, and expenditure of what were termed
“development impact fees” to fund various municipal needs related to development.®® The
impact fees were to be paid in addition to other similar fees for land-use, zoning, planning, etc.,
imposed by the city.3* Adjudicating the fees unlawful, the Court stated: “Consistent with our
holding in Maynard, we find that Home Rule authority grants municipalities authority to impose
fees, as long as the imposition is not inconsistent with legislative mandate or the Mississippi
Constitution . .. .”%

Another restriction on municipalities is that a current governing body, be it a board of aldermen,
or city council, or otherwise, may not bind a later administration with respect to certain matters.
The Mississippi Supreme Court made this ruling when presented with the issue of whether a
municipality should be bound by a previous city council’s resolution recognizing a local
firefighter’s association as the bargaining agent for certain employees of the fire department.36
The Court stated: “One city council cannot legally adopt a resolution binding a successor
administration on discretionary matters.” 3’ Specifically, the Court prevented the 1996 Biloxi city

32678 So. 2d 681-82 (Miss. 1996).

33 Ibid. at 47.

34 Ibid.

3 Ibid. at 53.

3 Biloxi Firefighters Ass 'n v. City of Biloxi, 810 So. 2d 589 (Miss. 2002).
37 1bid. at 595.
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council from being bound to a 1992 city council’s decision to contract away the governing
body’s “control of municipal affairs, property, and finances.”

Home Rule Permits:*
Enhance penalties not covered by state law within a “hate intimidation”” ordinance

Enactment of a “hate intimidation” ordinance by the City Council of Hattiesburg which enhances
the penalties for acts not covered by state law would be valid. Op.Atty.Gen. No. 2019-00206,
Pope, Aug. 23, 2019 (ordinance addressed criminal acts “committed because of the actual or
perceived race, color, ancestry, ethnicity, religion, national origin or gender of the victim,”
though the AG’s office declined to address the specific, proposed ordinance).

Hiring a governmental relations consultant

The AG’s office could find no provision of state law which would preclude the governing
authorities of a municipality from retaining or employing a consultant for governmental relations
pursuant to Section 21-17-5 (likewise nothing precluding a county board of supervisors from
employing a lobbyist or consultant to perform governmental relations work). Op.Atty.Gen. No.
2017-00298, Watkins, Sept. 29, 2017.

Regulate by ordinance the carrying of any firearm in certain places or at certain events

Poplarville sought to regulate by ordinance the carrying of any firearm, whether concealed or
not, at 1) a public park or public meeting, 2) a political rally or meeting, or 3) a non-firearm
related school, college, or professional athletic event, and to make any violation of that ordinance
a misdemeanor. The AG’s office opined that, to the extent that an ordinance does not conflict
with State law regarding the rights of enhanced carriers, a municipality may pass a criminal
ordinance prohibiting possession of firearms in those areas listed in Section 45-9-53(1)(f).
Naturally, any criminal penalties imposed would have to be consistent with Section 21-13-1.

Op.Atty.Gen. No. 2019-00200, Bryan, July 16, 2019.
Adopt a “false alarm” ordinance

In the absence of a statute addressing false alarms, a municipality could enact an ordinance
assessing a criminal penalty, in accordance with its home rule authority, found at Section 21-17-
5. However, any ordinance enacted must sufficiently define the proscribed conduct, must be
reasonable in scope and must pass constitutional muster, which is a matter to be determined by a
court of competent jurisdiction. Op.Atty.Gen. No. 2011-00234, Scanlon, July 1, 2011.

3 Ibid. at 593.

3The danger of relying on Attorney General’s opinions without seeking a written opinion cannot
be overemphasized when taking an affirmative action. Likewise great care must be used to
review in detail the specifics of each opinion.
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Accepting donations for water system improvements

The City of Saltillo may accept funds donated for the specific purpose of improving the city
water system, provided that the funds are expended like other municipal funds. Op.Atty.Gen.
No. 2010-00022, Herring, February 12, 2010.

Including administrative costs for certain equipment in a regulatory permit fee

A city may include in its permit fee a portion for equipment enclosed within a natural gas
distribution center structure, if that portion calculated only to cover the administrative costs of
the city department charged with overseeing and administering the specialized activities of the
storage and distribution center in question or constitutes compensation for a specific benefit or
service for the entity paying the fee. Located partially within the city limits of Petal was a large
gas storage and distribution center, and — while most all of the storage of natural gas takes place
below ground — there were certain buildings, structures, and equipment on the surface of the
ground to operate equipment in order to receive and ship natural gas. Op.Atty.Gen. No. 2009-
00745, Tyner, February 26, 2010.

Assessing a $1,000 fine for each day of a continuing violation of a city ordinance

The legislature granted authority to municipalities in Code 8 21-13-1 to enforce its ordinances by
a fine of up to $1,000.00 — implicitly for each offense. By the very nature of the conduct being
prohibited, some violations can be continuing in nature, particularly those addressing zoning and
property use and maintenance issues. Code, § 21-19-25 authorizes municipalities to codes
dealing with general public health, safety or welfare, or a combination of the same, by ordinance.
Such authority would include adoption of a property maintenance code such as that adopted by
Ridgeland. A municipal property maintenance ordinance defining each day of a continuing
violation (after notice and reasonable time for correction) as separate offenses is not in conflict
with § 21-13-1 and thus is a permissible exercise of the municipality’s police power under Code,
§ 21-17-5, the municipal home rule statute. Op.Atty.Gen. No. 2009-00733, McGee, February 3,
2010.

Allowing use of city buildings and property for certain public use

As to the formulation of uniform use policies for community centers, a use policy which is
uniform in its application to all organizations or individuals who wish to access any of the
governing authority’s public facilities may be tailored to meet the specific needs of each building
affected. That is, as long as a use policy is uniformly applied, governing authorities may address
issues such as area or room access and hours of availability on a building-by-building basis.
However, when drafting building-specific policies, a governing authority should not use these
issues as a guise to favor or deny access to any organization or individual. Op.Atty.Gen. No.
2003-0246, Barefield, June 13, 2003.

48



Naming a building in a person’s honor

A municipal governing body may name a municipal building after a person it wishes to
recognize and honor, including a State representative. Op.Atty.Gen. No. 2003-0587, Brown,
October 23, 2003.

Allow use of municipal tennis courts if fee collected

Regarding the use of municipal tennis courts for conducting private tennis clinics, etc., such
usage would not constitute an impermissible donation of municipal property, if the required fee
is collected by the city and members of the general public are permitted to use the facilities on
the same terms. However, a municipal tennis pro may not collect fees for private lessons, tennis
clinics and camps conducted on municipal tennis courts during times in which the tennis pro is
on duty and being paid a salary by the city. Op.Atty.Gen. No. 2008-0473, Pollard, September 12,
2008.

Allow municipal vehicles to accompany a local athletic team

A municipality may permit police escorts of a local school athletic team within its municipal
limits, as well as outside. Any potential liability of the municipality would be subject to the “Tort
Claims Act” found at Code, § 11-46-1 et seq. Op.Atty.Gen. No. 2008-00030, Tucker, February
8, 2008.

Authorizing the use of municipal property for private purposes is considered a donation of that
property, and while use of a municipal vehicle by a baseball team does not appear to constitute
the type of social service program contemplated by Code, 8 21-19-65, whether it is qualified to
receive matching funds is ultimately a fact question to be determined by the governing
authorities. Op.Atty.Gen. No. 2006-0014, Thomas, January 27, 2006.

Bring charges in court against an individual for violation of ordinances

A Board of Aldermen does not have the authority to impose a surcharge upon an individual for
failure to comply with the town’s ordinance requiring the posting of numbers on homes and to
place that surcharge on the water bill of such individual. The municipality may bring charges
against any individual in violation of this ordinance in the municipal court, and upon a
determination of guilt, any fine and/or other punishment would be determined by the municipal
court judge. Op.Atty.Gen. No. 2002-0125, Moore, March 22, 2002.

Enactment of an ordinance placing a moratorium on billboards

A mayor and council may enact an ordinance placing a moratorium on billboards. A governing
authority may regulate the placement of billboards through its authority to enact ordinances
under § 21-17-5 and though zoning ordinances enacted under Code, § 17-1-1 et seq.
Op.Atty.Gen. No. 2007-00006, Robinson, January 28, 2008.

Enactment of additional traffic ordinances, the violation of which result in civil offence

Although Code, 8 63-3-201 and 63-9-11 provide that a violation of the rules of the road is a
criminal violation, the City of Tupelo is not prohibited from enacting additional ordinances also
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making disobedience or disregard of a traffic control signal a civil offense. Such an ordinance
would not be “inconsistent” with the state scheme for punishment for disobedience of traffic
control devices but would be additional thereto. Op.Atty.Gen. No. 2006-00170, Mitchell,
December 13, 2006.

To provide employees child care benefits

To permit a municipality to provide child care benefits, such as free participation in city parks
after school or summer programs when not at maximum capacity, as part of its employee
benefits package would not conflict or be “inconsistent” with the statutory provisions concerning
municipal compensation and benefits, but would simply supplement the permissible benefits
provided by statute, absent the existence of any direct statutory prohibition providing otherwise.
Op.Atty.Gen. No. 2007-00502, Edwards, October 12, 2007.

Allow an extra 8 hours of leave if employee s off day falls on holiday

A municipality may adopt leave policies which allow an extra eight (8) hours of leave to an
employee whose regular day off falls on a holiday. The leave granted may equal the length of the
employee’s work period. Op.Atty.Gen. No. 2003-0008, Mitchell, January 30, 2003, and Code, 8
21-17-5 (3)

Enact leave policies granting certain additional holiday leave

Municipal governing authorities may, in their discretion, enact leave policies for municipal
employees granting additional leave for those employees whose regular day off falls on a legal
holiday so long as a policy tailored to ensure public safety employees have the benefit of the
same number of paid holidays as other municipal employees is enacted prior to the award of any
additional leave. Op.Atty.Gen. No. 2006-00123, Kohnke, April 7, 2006, and Code § 21-17-5(3).
Enter into lease agreements on water tower without the bid process

There is no requirement that municipal governing authorities advertise for and/or solicit bids as a
prerequisite to leasing space on a municipally owned water tower for the purpose of placing
communications antennas on said tower. Therefore, the authorities may enter such an agreement
without advertising for and/or soliciting bids, provided they determine, consistent with the facts,
that it would be in the best interest of the municipality. Although not required by law, the city
may advertise or solicit bids, and should use reasonable efforts to secure the highest benefit for
the taxpayers. Op.Atty.Gen. No. 2001-0710, Shoemake, November 30, 2001.

Entering into contracts for use of city property for antennae if in interest of city

There is no specific statutory provision which would preempt a municipality, by and through its
utility commission, from entering into contracts with parties for use of city property for antennae,
provided said commission determines, consistent with the facts that it would be in the best
interest of the municipality. Although the city may contract with a third party to solicit and
manage/oversee such contracts, the final contracts must be between the city and the users.
However, no such contract would be binding on a successor commission, and a contract which
extends beyond the term of the present commission or a majority of the members thereof would
be voidable at the option of the new commission. Op.Atty.Gen. No. 2000-0164, Flanagan, April
14, 2000.
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Determine not to use radar speed detection devices

The governing authorities have the authority to make the determination not to use radar speed
detection devices to enforce municipal speed limits. This would include the authority to remove
radar devices that have already been installed in municipal vehicles. Op.Atty.Gen. No. 2003-
0245, Stuart, May 30, 2003.

Appoint an advisory committee of citizens

The governing authorities of a city may appoint an advisory committee of citizens to receive and
consider citizen complaints, to gather information, to perform studies and to make
recommendations to the governing authorities. An advisory committee would not be an arm or
agency of the municipality and would not have authority to take official action, make decisions
or formulate public policy. Its meetings would be subject to the Open Meetings Act. It would not
have authority to compel witness attendance or to hold investigation proceedings on behalf of the
governing authorities. There is no authority for the governing authorities to budget and spend
general funds for the administration of an advisory committee of citizens which has not been
created by general laws or local and private legislation. Op.Atty.Gen. No. 2002-0139, Lynn,
March 29, 2002. See also. Op.Atty.Gen. No. 2020-00112, Drake, Aug. 31, 2020 (municipality
may appoint private board members to a public/private board or to a private entity, and an
elected official serving on such a board does not violate the separation of powers doctrine).

Require sex offenders to register if certain conditions are met

As long as the provisions of a municipal ordinance requiring the registration of sex offenders
supplement, and do not conflict, with the provisions of Code, § 45-33-21, a municipality is
within the authority granted it by § 21-17-5 to enact such an ordinance that requires sex
offenders to register with the City Clerk in addition to the requirement that the offender register
with the Sheriff of the county. Op.Atty.Gen. No. 2005-0382, Gibson, April 21, 2006.

May enter into certain agreements with other out-of-state cities

Code, § 17-13-1 et seq., the Interlocal Cooperation Act of 1974 would not apply to an agreement
between a Mississippi City and a governmental unit from another state. Nevertheless, the
Mississippi city may enter into an “Agreement,” describing an intended common line of action
with the out-of-state City in order to accept donations from that City for purposes outlined in the
agreement between them, without the formality of a contract. In addition, the Mississippi City
may always enter into a more formal contract for a proper municipal purpose wherein such
authority has been granted by statute, but may not make donations to its “sister city” in the form
of “monetary or non-monetary assistance.” Op.Atty.Gen. No. 2007-00382, Jones, August 3,
2007.

Alter the municipal work week to four 10-hour days
A municipality may reduce the municipal work week to four (4) ten (10) hour days, in

accordance with the “Home Rule” statute, found at § 21-17-5. Op.Atty.Gen. 2008-00319,
Rutledge, June 27, 2008; Op.Atty.Gen. 2008-00312, Walker, June 27, 2008.
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Certain credit card use

“Specific statutes and home rule flexibility give municipal and county governments the authority
to use credit cards within the bounds of existing purchase laws.” [Opinion No. 2000-0654;
excerpt from page 421] and Code Code, § 17-25-1.

Contracting for animal control and animal sheltering

“We also call your attention to a former opinion of this office which stated that the county home
rule statute authorized a county to contract for animal control and animal sheltering.”
Op.Atty.Gen. 2000-0581, Gamble, August 14, 1995 (citing 819-3-40, county home rule law).

Donated employee leave

Subsequent to the enactment of sub§ 25-39-5(8) which created the donated leave program for
state employees, an opinion was issued authorizing the City of Batesville to adopt a similar
policy for their municipal employees. This opinion was based upon such policy “not being
inconsistent” with state law under the provisions of “home rule”, § 21-17-5(1). [Opinion No.
2000-0475; excerpt from page 620.]

Ownership and operation of a historical museum

“. .. pursuant to home rule, a municipality “may own and operate a historical museum . . . and
may lease the museum property to a nonprofit historical society to maintain and operate the
museum on behalf of the city with a lease and management agreement.” [Opinion No. 2000-
0403; excerpt from page 688.]

To sell advertising on public web sites

Although a state agency would need statutory authority to sell advertising on its web site,
counties and municipalities have home rule powers under § 19-3-40 and § 21-17-5, and pursuant
to these statutes, counties and municipalities may sell advertising on their public web sites and
may regulate the content, subject and identity of their advertisers to promote the public safety,
health or welfare, assuming compliance with the Mississippi and United States Constitutions.
Op.Atty.Gen. No. 2000-0278, McLeod, June 12, 2000.

“Counties and municipalities, on the other hand, have home rule powers. § 19-3-40 and 21-17-5.
Pursuant to these statutes it is our opinion that counties and municipalities may sell advertising
on their public web sites and may regulate the content, subject and identity of its advertisers to
promote the public safety, health or welfare.” [Opinion No. 2000-0278; excerpt from page 788.]

To Impose Fees or Special Assessments

An assessment which will be used to benefit only the assessed property is not a tax and may be
allowed under the Home Rule statute as a fee. However, such fees must benefit the assessed
property and cannot be used for general public purposes. See Op.Atty.Gen. Caldwell (August 9,
1996) and the cases cited therein. [Opinion No. 2000-0148; excerpt from page 897.] See Mayor
and Bd. of Aldermen, City of Ocean Springs v. Homebuilders Ass’n of Mississippi, Inc., 932 So.
2d 44 (Miss. 2006)
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Advertise the fact that a particular business has donated a vehicle by placing the name of the
donating business on the vehicle

“. .. this office is of the opinion that pursuant to home rule a municipality may advertise the fact
that a particular business or other organization has donated a vehicle to the municipal police
department by placing the name of the donating entity upon the vehicle.” [Opinion No. 1999-
0401; excerpt from page 1384.]

Enter contract for analysis of utility bills on a contingent fee basis

“We are of the opinion that a municipality may contract with a firm to analyze the city’s utility
bills for improper charges and to compensate the contractor by a contingent fee based upon
refunds or rebates actually received by the city pursuant to § 21-17-1( Supp. 1998) so long as the
contract complies with the requirements of the section and any additional rules and regulations
established by the Mississippi Department of Audit.” [Opinion No. 1999-0137.]

Hire a police chaplain

“. .. we are of the opinion that the governing authorities of a code charter municipality may hire
an individual to serve as a police chaplain and perform specific duties, such as supporting the
police department, providing ministry and counsel to criminal defendants in municipal court, and
providing assistance to officers in notifying next of kin when motor vehicle accidents result in
death.” [Opinion No. 99-0098; excerpt from page 1673.]

Require employee reimbursement of education expense

“We have previously opined that a municipality may, under the home rule statute for
municipalities which is similar to the home rule statute for counties, implement a policy which
provides for an employee receiving education at the expense of the municipality to complete a
reasonable period of employment thereafter, with the municipality to be reimbursed if the
required term of employment is not completed. See Op.Atty.Gen. Skinner (September 5, 1997)
[Opinion No. 98-0667; excerpt from page 1866.]

Enter a contract to develop a computer program and sell rights to the program

“Therefore, it is our opinion that Harrison County may enter into a contract with a computer
company to develop a computer program, and the county may sell its rights to such program
pursuant to 8 19-7-5 or § 31-7-13(m)(iv) of the Code. Please also note however that, in our
opinion, a county cannot develop computer programs solely for the purpose of sale for profit.
[1998 WL 56464; excerpt from page 2523.]

Home Rule Does Not Permit:
Seek beautification sources of funding via a non-profit
Regarding generating money for Ocean Springs’s beautification effort, funds expended for

beautification efforts within the municipality appear to be consistent with the intent of Sections
17-3-1 et seq. However, as a proper municipal exercise of authority, these acts should be
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‘exercised by the governing authorit[y]’ and not via a nonprofit entity. Op.Atty.Gen. No. 2018-
00431, Melchi, Jan. 11, 2019.

Fund a non-profit museum

Tunica was opined not to be able to fund a non-profit museum located north of its corporate
limits, under the Home Rule, as well as Section 66 of the Mississippi Constitution of 1890. The
general statutory provisions that authorize municipalities to make donations are found in Code,
§21-19-41 through 21-19-69. We find no authority therein for municipal governing authorities to
make a donation to or fund non-profit museums. Likewise, the municipal “home rule” statute,
Section 21-17-5, does not authorize donations except as otherwise provided by another statute.
Op.Atty.Gen. No. 2017-00140, Boren, May 12, 2017.

Selling insurance related to water service

Quitman had sought to see insurance to sewer customers regarding leaks in lines which resulted
in lost municipal revenue. Because there was a specific provision enacted by the state legislature
regarding raising funds to support municipal utilities (through the establishment of rates), selling
insurance is not permitted by Home Rule. Also, selling insurance is engaging in a private
commercial activity and is not a proper function of government. Op.Attny.Gen. No. 2017-00161,
Fulton, June 2, 2017.

Use of municipal equipment and employees in uniform for nonprofit advertisement

A municipality may not permit the use of municipal equipment and municipal employees in their
municipal uniforms in the manner, whether during working hours or not, for the purpose of
taking photographs to be used for advertisement purposes for a nonprofit entity. Op.Atty.Gen.
No. 2008-00021, Turnage, February 8, 2008.

Regulation of fertilizer, pesticides and seed in conflict with Dept. of Ag. & Commerce

It is clear from a reading of Code, § 69-3-1 et seq., 69-23-1 et seq. and 69-24-1 et seq. that
comprehensive regulation and enforcement of the use of fertilizer, pesticides and seed is vested
in the Department of Agriculture and Commerce, thus, any local ordinance enacted by a local
governmental entity to regulate the use of fertilizer, pesticides and seed which conflicts with any
of the above mentioned statutes, or with any of the regulations of the Department of Agriculture
and Commerce would be void. Op.Atty.Gen. No. 2006-00658, Spell, January 19, 2007.

Donations to nonprofit water association

A town may not donate the improvements to a private nonprofit water association. Op.Atty.Gen.
No. 2005-00518, Helmert, October 28, 2005.

Investments in certain county water systems
There is no statutory authority for a municipality to make an investment in a county owned and

operated water system which serves solely non-city residents and will not be of any benefit to the
municipality. Op.Atty.Gen. No. 2003-0028, Youngman, January 24, 2003.
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Donate to nonprofit organizations without specific statutory authority

As, pursuant to Code, § 21-17-5, a municipal governing authorities may not, without specific
statutory authority, make a donation to a nonprofit organization, House Bill 1567 of the 1996
Regular Session which authorized the Board of Supervisors of Sunflower County to donate funds
during the 1995-1996 fiscal year to the Mississippi Food Network does not authorize the
governing authorities of the City of Greenville to donate funds to the Mississippi Food Network.
Op.Atty.Gen. No. 2001-0603, Artman, September 28, 2001.

Offer certain developmental incentives which are essentially impermissible donations

Any infrastructure required for the development of a residential subdivision should be treated in
the same manner as streets and roads. As such, a municipality may not offer development
incentives that reimburse developers for the cost of providing water and sewer infrastructure; to
do so would constitute an impermissible donation. Op.Atty.Gen. No. 2003-0695, Hammack,
February 17, 2004.

Authorize holiday pay when work is performed; leave otherwise

In view of Code, § 21-17-5 which authorizes holiday pay only when work is actually performed
on a holiday, local governing authorities may not pay for holidays when no work is performed,
but are limited to allowing additional leave. Op.Atty.Gen. No. 2003-0008, Mitchell, January 30,
2003. The governing authority of any municipality shall enact leave policies to ensure that a
public safety employee is paid or granted compensatory time for the same number of holidays
for which any other municipal employee is paid [Code § 21-17-5 (3).]

Authorize additional compensation for firefighters for routine maintenance

No statute authorizes additional compensation or compensatory time for firefighters who
perform additional duties such as routine maintenance and repairs during their regular shifts;
federal labor standards may apply. Op.Atty.Gen. No. 2002-0264, Hammack, June 7, 2002.

The levying of taxes

The Home Rule statute, Code, § 21-17-5, allows municipalities broad regulatory authority over
municipal affairs and finances but specifically does not authorize a municipality “to levy taxes of
any kind or increase the levy of any authorized tax”. This same prohibition in the county Home
Rule statute (Code, 8 19-3-40) prohibits a county from levying a tax but does not prohibit it from
imposing a fee. An assessment which will be used to benefit only the assessed property is not a
tax and may be allowed under the Home Rule statute, but such fees must benefit the assessed
property and cannot be used for general public purposes. Op.Atty.Gen. No. 2000-0148, Denny,
March 31, 2000.

To impose impact fees

As you note, the Home Rule statutes, Code, 8 21-17-5 allows municipalities broad regulatory
authority over municipal affairs and finances but specifically does not authorize a municipality
“to levy taxes of any kind or increase the levy of any authorized tax.” As we have opined before,
this same prohibition in the county Home Rule statute (19-3-40) prohibits a county from levying
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a tax but does not prohibit it from imposing a fee. An assessment or impact fee that would be
used for general public purposes is prohibited. See Op.Atty.Gen. Caldwell (August 9, 1996) and
the cases cited therein. [Opinion No. 2000-0148; excerpt from page 897.] See Mayor and Bd. of
Aldermen, City of Ocean Springs v. Homebuilders Ass’n of Mississippi, Inc., 932 So. 2d 44
(Miss. 2006)

Take official action without bond

Aldermen and city councilmen may not take the oath of office and assume the duties of office
until they have the bond required by Code, § 21-17-5 in effect. Failure to so qualify results in a
vacancy, which may be filled pursuant to Code, § 23-15-857. Aldermen or city council members
who served in the preceding term may hold over in office, assuming their bonds remain in effect,
until the vacancy is filled. If a municipal officer is unable to be bonded by a surety company, he
or she may follow the procedures set forth in Code, § 25-1-31, which allows, after certain
conditions are met, an officer or employee to make his official bond with two (2) or more
qualified personal sureties. Op.Atty.Gen.No. 2001-0416, Wood, July 31, 2001.

Become involved in daily operation of departments or serve as supervisors thereof

Although the governing authorities of a code charter municipality may appoint an alderman as
street commissioner, and aldermen may serve as aldermen/advisors and observe the activities of
various departments in order to report back to the board, they may not become involved in the
daily operation of departments, serve as supervisors thereof, or direct daily activities of
municipal employees. In addition, Code, 8§ 21-17-5(2) prohibits the governing authorities from
changing the structure of municipal government by ordinance. Thus, there is no statutory
authority for a mayor or for the governing authorities to appoint aldermen as commissioners over
municipal departments. Op.Atty.Gen. No. 2002-0507, McKenzie, August 30, 2002.

A fee to insurance companies to reimburse the municipality for its cost of fighting fires

“We do not find authority for a municipality to charge a fee of $500.00 to an insurance company
providing fire insurance coverage to its insured in the event of a fire within the municipality to
reimburse the municipality for the costs of fighting the fire.” [Opinion No. 2001-0198; excerpt
from page 134.]

Municipal expenditure to “hold” a certain piece of property

“We find no authority for a municipality to expend funds in order to “hold” a certain piece of
property for the future benefit of a private, nonprofit organization which does not yet have other
funds with which to purchase the property.” [Opinion No. 2001-0113; excerpt from page 224.]
Prohibiting professional engineers from approving individual onsite wastewater systems
Therefore, a board of supervisors does not have authority pursuant to the home rule statute,

Code, 8 19-3-40, to prohibit professional engineers from approving individual onsite wastewater
systems. [Opinion No. 2000-0761; excerpt from page 313.]
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Cleaning or making repairs on private property

“, . .we opine that cleaning or making repairs on private property would not be authorized under
the county “home rule” statute, and therefore, such action would constitute an unauthorized
donation.” [Opinion No. 2000-0735; excerpt from page 337.] See also Op.Attny.Gen. No. 2017-
00215, Sutton, July 14, 2017 (legislature has clearly spoken through its specific statute
addressing cleaning private property, Code, § 21-19-11).

Remediation of health hazards on private property

“You state that Neshoba County has received numerous requests to remove or bury various
articles of garbage which were illegally dumped on private property. This potential health hazard
is located on private property, and you ask whether there is any authority under “home rule” or
state law to remediate or eradicate a potential health hazard.”

“We find no authority for such a request under the County home rule statute. See Op.Atty.Gen.
Thaxton (October 16, 1997). We find qualified authority to perform remediation of health
hazards on private property. This authority is restricted to circumstances and procedures set forth
in certain statutes.” [Opinion No. 2000-0732; excerpt from page 350.]

No authority for county to make contribution of funds to municipality

“We find no authority under the county home rule statute authorizing a county to make a
contribution of funds to a municipality.” [Opinion No. 2000-0703; excerpt from page 370.
Creation of an independent commission

“The home rule statute, Code, § 21-17-1(Supp. 1999), does not allow governing authorities to
create an independent commission because it provides that governing authorities may not change
the form or structure of municipal government.” [Opinion No. 2000-0127; excerpt from page
933]

Providing free food or drinks to anyone

“, .. we opine that the Columbus-Lowndes Recreational Authority may not provide food and
drinks at no charge to anyone.” [Opinion No. 98-0359; excerpt from page 2156.]

Change liquor sales statutes

“The home rule statute, Code, 8 21-17-5(2)(Supp. 1996) provides that a municipality may not
regulate the sale of alcoholic beverages without specific statutory authority. The state legislature
has addressed the area of regulation of the sale of alcoholic beverages in Code, § 67-1-1 et seq.
and has provided that regulation of the manufacture, sale, distribution, possession and
transportation of alcoholic beverages falls within the jurisdiction of the State Tax Commission.
Local ordinances may not impede this jurisdiction. Op.Atty.Gen. Carson (November 27, 1991);
MS AG Op., Diaz (October 23, 1991). [Opinion No. 97-0139; excerpt from page 3112.]
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Contributions of finances or equipment to church athletic teams

“We find no statute or law of the State of Mississippi that permits a municipality to contribute
finances or equipment to an independent church league with participating church teams and with
membership limited to church members, and not open to participation by the general public.”
[Opinion No. 1999-0391; excerpt from page 1317.]

Enact seat belt standards more stringent than state law

“. . .we must conclude that the matter of seat belt usage has been addressed by state law and the
city is therefore preempted from enacting more stringent regulations through local ordinances on
the same topic.” [Opinion No. 98-0335; excerpt from page 2180.]

Adopt landscaping ordinance for developed property

“We are of the opinion that a municipality does not have authority under home rule or other
statutes to adopt a landscaping ordinance which sets forth requirements for landscaping for
previously developed property in commercial and industrial zones.” [Opinion No. 97-0651;
excerpt from page 2667.]

SOVEREIGN IMMUNITY

Prior the Mississippi Supreme Court’s decision in Pruett v. City of Rosedale,*® the state and its
subdivisions enjoyed judicially established sovereign immunity. As a matter of public policy, the
courts had determined, in general, that the state was immune from suits for damages. In Pruett,
the Supreme Court abolished the judicially created doctrine of sovereign immunity. As a result, a
flurry of legislative actions and judicial proceedings has followed. Stokes v. Kemper County
Board of Supervisors*' contains an excellent and concise history of the legislative actions taken
in response to Pruett, up to the date of the Stokes ruling.#> Following the enactment of the
Mississippi Tort Claims Act, the Mississippi Supreme Court has repeatedly recognized that
Pruett has since been superseded by statute.*?

40421 So. 2d 1046 (Miss. 1982).

41691 So. 2d 391 (Miss. 1997).

42 See Addendum A to this chapter. In addition to the maximum amounts set out in the applicable
Code sections, insurance may be purchased. If insurance is purchased, the maximum amount of
liability is increased to the policy limits of the coverage if the policy limits are more than the
statutory limits.

43 See Jackson v. Daley, 739 So. 2d 1031 (Miss. 1999); Gressett v. Newton Separate Mun.
School Dist.,, 697 So. 2d 444 (Miss. 1997); McKay v. Boyd Const. Co., Inc., 571 So. 2d
916 (Miss. 1990); McFadden v. State, 542 So. 2d 871 (Miss. 1989); Webb v. County of Lincoln,
536 So. 2d 1356 (Miss. 1988).
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At the present time, the issue of sovereign immunity is dealt with in Title 11, Chapter 46 of the
Mississippi Code, which makes up the Mississippi Tort Claims Act, or “MTCA.” The Supreme
Court has stated:

The MTCA provides sovereign immunity to the State and its subdivisions and allows for a
limited waiver of that protection if certain statutory requirements are met. The MTCA is the
exclusive remedy of a claimant alleging injuries due to the negligence of the State or its political
subdivisions and employees. The Act further sets out certain acts for which a government entity
and its employees may never be held liable. Even if a political subdivision or government entity
has waived sovereign immunity for a certain act of negligence, the MTCA still provides a
limitation of liability thereby capping the amount of applicable damages for which it may be held
liable.44

The Court of Appeals recognized that after the Supreme Court abolished common-law sovereign
immunity in Pruett, the Supreme Court later expressly stated that it did so “‘because the
judiciary was not the appropriate branch of government to regulate sovereign immunity,””” and
that the Pruett decision was a mandate for the legislature “‘to assume full responsibility for the
regulation of sovereign immunity.””%

In the MTCA, the Legislature has declared that it is the policy of the State of Mississippi that the
state and its political subdivisions are immune from suit “on account of any wrongful or tortious
act or omission or breach of implied term or condition of any warranty or contract, including but
not limited to libel, slander or defamation . . . .6 Municipalities are specifically included within
the definition of political subdivisions.#” The statute provides that the acts or omissions from
which political subdivisions (including municipalities) are immune include those which are
“governmental, proprietary, discretionary or ministerial in nature.”*®

In a case dealing with the distinction of a discretionary function, as opposed to a ministerial
function, the Supreme Court stated:

The history of sovereign immunity in Mississippi shows that municipalities were not given
immunity with regard to proprietary functions until recently. This Court considers a municipality
a political subdivision, which entitles it to the protections of the MTCA. One of the protections
with which a municipality can shield itself is the waiver-of-immunity exemption based upon the
exercise of a discretionary function. Therefore, when a municipality, such as the City, otherwise
could be liable for a discretionary decision that resulted in damage to another, it is shielded from
liability through the protections of the MTCA.

44 Mississippi Mun. Liability Plan v. Jordan, 863 So. 2d 934, 945 (Miss. 2003).

4 Knight v. Mississippi Transp. Com’n, 10 So. 3d 962, 967 (Miss. Ct. App. 2009) (quoting Wells
ex rel. Wells v. Panola County Bd. of Educ., 645 So. 2d 883, 889 (Miss. 1994)).

46 Code, § 11-46-3.

47 Code, § 11-46-1(i).

48 Code, § 11-46-3(1).
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The City’s decision is discretionary because it meets both prongs of the public-policy function
test.*9

The Tort Act thus waives immunity (after July 1, 1993, for municipalities) to the extent of the
maximum liability set out in Code, § 11-46-15.%° Currently, the Act provides that for claims or
causes of action arising from acts or omissions occurring from July 1, 1993, to July 1, 1997,
liability is capped at $50,000.00; from July 1, 1997, to July 1, 2001, at $250,000.00; and from
July 1, 2001, at $500,000.00.5*

The act also sets up an exclusive method by which claims may be brought.®> New procedures
which must be followed include the following:

Every notice of claim required by subsection (1) of this section shall be in writing, delivered in
person or by registered or certified United States mail. Every notice of claim shall contain a short
and plain statement of the facts upon which the claim is based, including the circumstances
which brought about the injury, the extent of the injury, the time and place the injury occurred,
the names of all persons known to be involved, the amount of money damages sought and the
residence of the person making the claim at the time of the injury and at the time of filing the
notice.>

The waiver of immunity is not absolute. Immunity is maintained in the case of actions or
omission;>*

e Avrising out of a legislative or judicial action or inaction, or administrative action or
inaction of a legislative or judicial nature;

e Arising out of any act or omission of an employee of a governmental entity exercising
ordinary care in reliance upon, or in the execution or performance of, or in the failure to
execute or perform, a statute, ordinance or regulation, whether or not the statute,
ordinance or regulation be valid,;

e Arising out of any act or omission of an employee of a governmental entity engaged in
the performance or execution of duties or activities relating to police or fire protection
unless the employee acted in reckless disregard of the safety and well-being of any
person not engaged in criminal activity at the time of injury;

49 Fortenberry v. City of Jackson, -- So. 3d --, 2011 (Miss. 2011) (internal citations omitted).

50 See Addendum A for previous limits imposed by the Act up to the date of the 1997 Stokes
ruling.

°1 Code, § 11-46-15(1).

%2 Code, § 11-46-7.

53 Code, § 11-46-11(2).

% Code, § 11-46-9(1).
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Based upon the exercise or performance or the failure to exercise or perform a
discretionary function or duty on the part of a governmental entity or employee thereof,
whether or not the discretion be abused;

Arising out of an injury caused by adopting or failing to adopt a statute, ordinance or
regulation;

Which is limited or barred by the provisions of any other law;

Arising out of the exercise of discretion in determining whether or not to seek or provide
the resources necessary for the purchase of equipment, the construction or maintenance
of facilities, the hiring of personnel and, in general, the provision of adequate
governmental services;

Arising out of the issuance, denial, suspension or revocation of, or the failure or refusal to
issue, deny, suspend or revoke any privilege, ticket, pass, permit, license, certificate,
approval, order or similar authorization where the governmental entity or its employee is
authorized by law to determine whether or not such authorization should be issued,
denied, suspended or revoked unless such issuance, denial, suspension or revocation, or
failure or refusal thereof, is of a malicious or arbitrary and capricious nature;

Arising out of the assessment or collection of any tax or fee;

Arising out of the detention of any goods or merchandise by any law enforcement officer,
unless such detention is of a malicious or arbitrary and capricious nature;

Arising out of the imposition or establishment of a quarantine, whether such quarantine
relates to persons or property;

Of any claimant who is an employee of a governmental entity and whose injury is
covered by the Workers’ Compensation Law of this state by benefits furnished by the
governmental entity by which he is employed;

Of any claimant who at the time the claim arises is an inmate of any detention center, jail,
workhouse, penal farm, penitentiary or other such institution, regardless of whether such
claimant is or is not an inmate of any detention center, jail, workhouse, penal farm,
penitentiary or other such institution when the claim is filed;

Arising out of any work performed by a person convicted of a crime when the work is
performed pursuant to any sentence or order of any court or pursuant to laws of the State
of Mississippi authorizing or requiring such work;

Under circumstances where liability has been or is hereafter assumed by the United
States, to the extent of such assumption of liability, including, but not limited to, any
claim based on activities of the Mississippi National Guard when such claim is
cognizable under the National Guard Tort Claims Act of the United States, 32 USCS 715
(32 USCS 715), or when such claim accrues as a result of active federal service or state
service at the call of the Governor for quelling riots and civil disturbances;
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Arising out of a plan or design for construction or improvements to public property,
including, but not limited to, public buildings, highways, roads, streets, bridges, levees,
dikes, dams, impoundments, drainage channels, diversion channels, harbors, ports,
wharfs or docks, where such plan or design has been approved in advance of the
construction or improvement by the legislative body or governing authority of a
governmental entity or by some other body or administrative agency, exercising
discretion by authority to give such approval, and where such plan or design is in
conformity with engineering or design standards in effect at the time of preparation of the
plan or design;

Arising out of an injury caused solely by the effect of weather conditions on the use of
streets and highways;

Arising out of the lack of adequate personnel or facilities at a state hospital or state
corrections facility if reasonable use of available appropriations has been made to provide
such personnel or facilities;

Arising out of loss, damage or destruction of property of a patient or inmate of a state
institution;

Arising out of any loss of benefits or compensation due under a program of public
assistance or public welfare;

Arising out of or resulting from riots, unlawful assemblies, unlawful public
demonstrations, mob violence or civil disturbances;

Arising out of an injury caused by a dangerous condition on property of the governmental
entity that was not caused by the negligent or other wrongful conduct of an employee of
the governmental entity or of which the governmental entity did not have notice, either
actual or constructive, and adequate opportunity to protect or warn against; provided,
however, that a governmental entity shall not be liable for the failure to warn of a
dangerous condition which is obvious to one exercising due care;

Arising out of the absence, condition, malfunction or removal by third parties of any sign,
signal, warning device, illumination device, guardrail or median barrier, unless the
absence, condition, malfunction or removal is not corrected by the governmental entity
responsible for its maintenance within a reasonable time after actual or constructive
notice;

Arising out of the administration of corporal punishment or the taking of any action to
maintain control and discipline of students, as defined in § 37-11-57, by a teacher,
assistant teacher, principal or assistant principal of a public school district in the state
unless the teacher, assistant teacher, principal or assistant principal acted in bad faith or
with malicious purpose or in a manner exhibiting a wanton and willful disregard of
human rights or safety; or

Arising out of the construction, maintenance or operation of any highway, bridge or
roadway project entered into by the Mississippi Transportation Commission or other
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governmental entity and a company under the provisions of 8§ 1 or 2 of Senate Bill No.
2375, 2007 Regular Session, where the act or omission occurs during the term of any
such contract.

In addition, a governmental entity shall also not be liable for any claim where the governmental
entity:

Is inactive and dormant;
Receives no revenue;
Has no employees; and
Owns no property.

Regarding whether a function of the municipality could give rise to tort liability such as
negligence often hinges on whether the function in question is ministerial or discretionary; if
discretionary, the municipality may be shielded under the doctrine of discretionary-function
immunity. In a 2021 case, the Supreme Court returned to employing the two-part “public-policy
function test,” examining whether an act meets both parts of the test, namely 1) “whether the
activity in question involved an element of choice or judgment,” and 2) “whether that choice or
judgment involved social, economic, or political-policy considerations.”> The Court examined
two Court of Appeals cases to hold that “‘even though the city may have had the discretionary
authority to [take an action], it could not claim total immunity simply because the first prong was
met.””’% “Furthermore, ‘although it is true that a plaintiff must allege specific acts of negligence
not related to or flowing from a social, economic, or political policy, merely saying that
maintenance costs money does not make the failure to provide it an ‘economic policy’
decision.”%’

A one (1) year statute of limitations is imposed. However, the filing of the notice mentioned
above extends the statute of limitations by 120 days from the date the designated officer receives
the notice of the claim.5®

Cases brought under the act are to be tried in the circuit court by a judge without a jury.>® The
case is to be heard in the county in which the act or omission occurred; the right to have the case
heard in other courts is specifically removed.%°

5 Williams v. City of Batesville, --- So. 3d. ----, No. 2019-CA-01300-SCT, *5 (Miss. 2021)
(internal citations omitted). The mandate for this case was not yet issued at the time of
publication of this edition.

% 1d. at *9 (quoting Reverie Boutique LLC, v. City of Waynesboro, 282 So. 3d 1273, 1279 (Miss.
Ct. App. 2019)).

571d. (quoting Shutze v. City of Pearl, 282 So. 3d 669, 677-78 (Miss. Ct. App. 2019)).

%8 Code, § 11-46-11(3).

59 Code, § 11-46-13(1).

% Code, § 11-46-13(2).
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A Torts Claim Fund is created by the act.5* The fund is administered by the Mississippi Torts
Claim Board.®? Unless a “government entity,” as defined by the Act, is insured, it must
participate in the fund; municipalities, as “political subdivisions” are required either to purchase
insurance, to establish such self-insurance reserves, or to provide a combination of such.%?

If a political subdivision purchases liability insurance, it can be sued for amounts exceeding
applicable statutory liability limit under the Act.®* However, in 2003, the Supreme Court held
this did not apply to municipality that participated in Mississippi Municipality Liability Plan
(MMLP), because that plan’s risk-sharing agreement was found to be self-insurance or a risk-
sharing pool; therefore, liability was limited to $50,000 in a wrongful death action based on the
death of a motorist who was killed in collision with police officer.5®

Though the Act purports to eliminate liability for “proprietary activities,” the issue would still
arise after the passage of the Act because of the effective dates of the legislation. With the
passage of time and the running of statutes of limitations the distinction has become less and less
important.

Because of the nature of municipalities as a “municipal corporation” they are vested with powers
of two types; one is governmental and the other proprietary. The distinction has been important
in the past because of the difference in the potential for municipal liability. The Mississippi
Supreme Court addressed the distinction in Thomas v. Hilburn, 654 So. 2d 898 (Miss. 1995)
(city not entitled to immunity when city garage employee after pulling a police car out of the
mud, collided with another car, because the operation of a service garage and tow truck for the
maintenance of city vehicles was a proprietary function), as follows:

A city or municipality is immune from suit when the injury stems from the performance of a
governmental function; however, the city does not enjoy such immunity when it is responsible
for an injury arising from the performance of a proprietary function. Morgan v. City of Ruleville,
627 So. 2d 275, 279 (Miss. 1993); Webb v. Jackson, 583 So. 2d 946, 952 (Miss. 1991). As we
noted in Morgan, the line between governmental and proprietary functions has been best drawn
in Anderson v. Jackson Municipal Airport Authority, 419 So. 2d 1010 (Miss. 1982). In Anderson,
the Court explained:

The classifications are broad, very general, and the line between the two is quite frequently
difficult to define. Nevertheless, there are certain activities which courts choose to call
“governmental” for which no liability is imposed for wrongful or tortious conduct. These are
activities or services which a municipality is required by state law to engage in and perform.

61 Code, § 11-46-17.

62 Code, § 11-46-19.

63 Code, § 11-46-17(3).

64 Code, § 11-46-17(4).

65 Mississippi Mun. Liability Plan v. Jordan, 863 So. 2d 934 (Miss. 2003).
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On the other hand, there are activities in which a municipal corporation engages, not required or
imposed upon it by law, about which it is free to perform or not. Such activities the courts call
“proprietary or corporate.” This Court has judicially construed other permissible “public and
governmental” activities to be “corporate or proprietary.” 419 So. 2d at 1014-15.

The Anderson Court further enumerated those municipal activities which have been determined
to be governmental as distinguished from proprietary functions. In holding that the operation of a
swimming pool was a proprietary function, the Court in Morgan resolved the dichotomy between
governmental and proprietary functions by stating simply, “[p]roprietary activities are those
which, while beneficial to the community and very important, are not vital to a City’s
functioning (zoo, foothall stadium).” Ibid. at 279.%6

Though the list may not be totally complete, the Supreme Court footnoted functions which fall
into each of the classifications. The Court said:

The Anderson Court found that the following had been held to be governmental functions:

the decision whether to place traffic control devices at an intersection; establishment and
regulation of schools, hospitals, poorhouses, fire departments, police departments, jails,
workhouses, and police stations; the adoption and enforcement of ordinances and regulations for
the prevention of the destruction of property by fire and flood, and the manner and the character
of the construction of the buildings.

The Anderson Court listed the following as having been held to be proprietary functions: The
operation of a city dump; the construction and maintenance of sewage outlets to and from
buildings; the maintenance and repairing of streets; the construction and maintenance of
sidewalks; the operation and management of an electrical power plant by a municipality; the
construction of a nuisance, such as a hog pond, close to the plaintiff’s residence; the operation by
the city of a fair, baseball park, or football stadium; the operation of a fire hydrant; the hauling of
dirt and trash by the city; the operation and maintenance of a zoo; the creation of a dangerous
situation regarding trees near sidewalks, streets or neutral areas; the operation of river landings
for ingress and egress by boats; the construction and maintenance of a bridge over a gully or
ditch near a sidewalk or street; the construction and maintenance of a drain to provide for
controlling rainfall; the offensive odors from a negligently operated sewage system; the
supervision of the construction of a wall of a building not owned by the city; the overhead traffic
control signal lights and stop signs at intersection[s].%’

CLASSIFICATION, CREATION, ABOLITION, AND EXPANSION

In compliance with the mandates of § 88 of the Mississippi Constitution of 1890, the Legislature
adopted statutes related to the classification, creation, abolition, and expansion of municipalities.

66 654 So. 2d at 901.
67654 So. 2d at 901 (internal citations omitted).
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Though the original statutes have been amended on numerous occasions, Title 21 Chapter 1 of
the Mississippi Code contains those statutes today.

Classification

All municipalities in the state are divided into three (3) classes. Municipalities with a population
of two thousand (2,000) or more are classified as cities, those with a population of less than two
thousand (2,000) but more than three hundred (300) are classed as towns, those with three
hundred (300) or fewer inhabitants are villages.® If a new federal census changes the population
so that a municipality is in a different class, the governing authorities are required to enter an
order on the minutes changing the municipality to the proper class. This order is to be filed with
the secretary of state. The census is conclusive as to the class of a municipality.®® Municipalities
are to operate under the corporate name of “The City of ;> “The Town of
. or the “Village of » according to the proper classification.”™

Creation

General Requirements. A new municipality may be created in Mississippi provided the area has
the following characteristics:’*

One square mile of territory;

Population of at least 300;

At least one (1) mile of hard surface streets (either existing or under construction);
At least six (6) streets making up the one (1) mile of hard surfaced streets; and

A public utilities system (water and/or sewer) existing or under construction.

The Petition. If an area possesses these characteristics, it may incorporate as a town or city on
the petition containing signatures of at least two thirds (2/3) of the qualified electors residing in
the area. Normally, failure to include this minimum number of signatures is not amendable;
however, the Supreme Court has allowed amending if a clerical error was made.”? The petition
must meet the following requirements:

%8 Code, § 21-1-1.

% Code, § 21-1-3.

0 Code, § 21-1-5. The municipal authorities have the option of changing the name of the
municipality itself by complying with Code, § 21-1-7. To do so, they must prepare in writing the
proposed change. The proposed change must be published (or posted if there is no newspaper). If
1/10" of the qualified electors protest the change within ten (10) days after completion of
publication or posting the proposed change, approval of the change by a majority vote is
required. Otherwise, the change will go into effect after approval by the governor.

1 Code, § 21-1-1.

2 “\We have previously held that the two-thirds-signature element is a mandatory and
jurisdictional requirement, and a petition for incorporation cannot be amended to include
additional signatures.” City of Jackson v. Byram Incorporators, 16 So. 3d 662, 673 (Miss. 2009).
However, the Byram Incorporators’ “failure to include page three when filed was a clerical error,
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Describe that area proposed to be incorporated,;

Contain a map or plat of the area to be incorporated,;

Set forth the corporate name of the new municipality;

Set forth the number of inhabitants in the new municipality;

Set forth the assessed valuation of the real property in the area according to the latest

available assessment;

State the aims of the petitioners in seeking to incorporate;

e Set forth the municipal and public services the municipality proposes to provide;

e Set forth the reasons that the public convenience and necessity requires a new
municipality and contain a statement of the names of the person’s the petitioners desire to
be appointed as officers of the new municipality; and

e Be sworn to by at least one (1) of the petitioners.

Once the necessary signatures are obtained the petition must be filed in Chancery Court.”

Notice. After the petition is filed in the Chancery Court, a date is set for the hearing by the
Chancellor. Notice of the time of the hearing must be given by publication in a newspaper, to all
persons interested in, affected, or having objections to the proposed annexation.” If there is an
existing municipality within three (3) miles of the area to be incorporated, process must be
served on it at least 30 days prior to the hearing.”

Hearing. At the time set forth in the notice,’® a hearing is to be held in chancery court. At the
hearing, any evidence related to the issues of “public convenience and necessity” or
reasonableness may be presented. If the proposed incorporation is found to be reasonable and
required by the public convenience and necessity, the chancellor is to grant the incorporation as
requested. If not, the incorporation is to be denied. Additionally, the chancellor may allow only a
part of the area to be incorporated.’’

If the chancellor grants the incorporation, in whole or part, a decree is to be entered which shall
contain the following:’®

not a failure to comply with the specific requirements of Code, § 21-1-13.” Ibid. (emphasis in
original).

3 Code, § 21-1-13.

4 Code, § 21-1-15. This notice must meet the following requirements: be in a newspaper
published in or having a general circulation in the area to be incorporated; be published once
each week for three consecutive weeks; the first publication must be at least 30 days prior to the
date of the hearing; and the publication must contain a full legal description of the territory to be
incorporated.

> Code, § 21-1-15.

6 As a practical matter, if the case is contested, there will usually be a continuance.

" Code, § 21-1-17. The Chancellor cannot enlarge the area.

8 Code, § 21-1-17.
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A declaration that the municipal corporation is created,

An accurate description of the boundaries of the new municipality;
Classification of the new municipality as a town or city; and

The names of the officers of the municipality.

[ ]
[ ]
A map of the new municipality must be filed with the chancery clerk.”

Public Convenience and Necessity. Factors that the court should look to determine whether the
incorporation is required by the public convenience and necessity were initially summarized by
the Mississippi Supreme Court in City of Pascagoula v. Scheffler, 487 So. 2d 196 (Miss. 1986).8
The Court has said:

This Court has set forth the following factors to aid the chancellor’s determination of public
convenience and necessity:

e The governmental services presently provided,;

e The quality of services and adequacy of all services provided;

e The services expected from other sources;

e The impairment of an immediate right vested in an adjoining city; and

e The substantial or obvious need justifying incorporation.®!

Reasonableness. The following factors have been identified as indicating reasonableness in an
incorporation case:

e Whether a proposed area has definite characteristics of a village;

e Whether the residents of the proposed area for incorporation have taken initial steps
toward incorporation;

e Whether a nearby city has initiated preliminary proceedings toward annexation;

Whether there have been any financial commitments toward incorporation or annexation

proceedings;

Whether a neighboring city has the prerogative to contest incorporation;

Whether incorporation affects an existing city within three miles;

Whether population of the area shows an increase and continuity of settlement;

Whether a community has a separate identity;

Whether natural geographical boundaries separate an area from other municipalities;

Whether transportation is affected;

Whether incorporation will affect the interest of landowners in the affected area;

Whether cost of operating the municipality is prohibitive;

Whether an estimated tax base of proposed area will support incorporation; and

" Code, § 21-1-17.

80 More recently, the Supreme Court revisited the Scheffler holdings in City of Jackson v. Byram
Incorporators, 16 So. 3d 662, 671 (Miss. 2009).

8L City of Jackson v. Byram Incorporators, 16 So. 3d 662, 681 (Miss.,2009) (citing Scheffler,
487, So. 2d at 200-01).
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e Whether the overall welfare of residents of the affected area is improved by
incorporation.

These factors are “by no means exhaustive,” and instead are to be used as “examples of those to
be considered by the chancery court when making a determination of reasonableness.” Going
further, the Court has stated: “These factors may overlap with those determinative of public
convenience and necessity. No one factor per se determines reasonableness, but a consideration
of all pertinent factors gives guidance to reach an ultimate conclusion.”® The Supreme Court has
made it clear: “No one factor per se determines reasonableness, but a consideration of all
pertinent factors gives guidance to reach an ultimate conclusion.”®*

Effective Date. The decree creating a new municipality becomes effective ten (10) days after it is
entered.® However, the language of the statute provides that if there is an appeal within that ten
(10) day period, the effective date is stayed until the Supreme Court rules.?® The Mississippi
Supreme Court in 2020 resolved the conflict between this statute providing for 10 days to appeal
and the general 30-day period found within the Mississippi Rules of Court; the Court held the 30
days applies to both annexations and incorporations.®’

Annexation or Contraction

Procedures are available under the Mississippi Code for a municipality to expand its boundaries
by annexation, and to decrease its boundaries by contraction.® Annexation may be accomplished
in one of two ways with the most common method being initiation by the municipality.®®
However, the citizens of the area sought to be annexed may directly petition the chancery court
for inclusion into the municipality.®® See Addendum B for an overview of annexation
requirements.

82 City of Jackson v. Byram Incorporators, 16 So. 3d 662, 675 (Miss. 2009) (citing Scheffler, 487
So. 2d at 201-02).

8 Scheffler, 487 So. 2d at 201.

84 Byram, 16 So. 3d at 675 (citing Scheffler, 487 So. 2d at 201).

8 Code, § 21-1-17.

8 Code, § 21-1-21. In both incorporations and annexations there is a potential inconsistency in
the appeal procedures. Code, 8 21-1-21 sets out the manner and time (10 days) in which the
appeal is to be taken. However, the Mississippi Supreme Court adopted Rule 4 of the Rules of
Appellate Procedures which allows for a thirty-day period. At this point there is no reported
decision with respect to the inconsistency.

87 City of Petal v. Gulf S. Pipeline Co., LP (In re Enlargement & Extension of the Mun.
Boundaries of the City of Petal), 301 So. 3d 591, 598 (Miss. 2020).

8 Code, § 21-1-27.

8 Code, § 21-1-27 et seq. Though the basic concepts related to annexation are relatively simple,
the implementation of a successful annexation planning effort requires considerable planning.

% Code, § 21-1-45.

69



Annexation Ordinance. In annexations initiated by the municipality, the first step in the process
is the passage of the ordinance. The territory to be annexed must be contiguous to the
municipality.®* Obviously, it may not be a part of another city. The ordinance must set out the
following:

e A legal description of the territory sought to be annexed;

e A legal description of the city as it will exist if the annexation is granted,;

e A description, in general terms, of the proposed improvements to be made in the annexed
territory;

e The manner and extent of the proposed improvements;

e The approximate time in which the improvements are to be made; and

e A statement of the public services the municipality proposes to render in the annexation
area.%

The Petition. After the ordinance is adopted, the municipality must file a petition in the chancery
court of the county in which the property sought to be annexed is located. The petition must
contain the following:®

e A statement of the fact that the ordinance has been adopted,;

e A request for the enlargement of the municipality;

e A certified copy of the ordinance of annexation; and

e A map or plat of the municipality as it will exist if the annexation is approved.

Where two or more municipalities are seeking to annex the same land, or overlapping areas of
land, the previous rule had been that petitions filed prior in time were prior in jurisdiction,
encouraging a race to the courthouse, meaning that subsequent petitions would not be considered
until the first-filed petitions were adjudicated; if the first municipality was successful with its
petition, the subsequent-filing municipalities would be left with no day in court. The Supreme
Court overturned this rule in 2004, however, stating:%

[W]e address this issue today as a guidance to the bench and bar. Until this case, we have not
been faced with a situation where a chancellor has found more than one annexation petition
concerning the same plot of land to be reasonable. Under the present day circumstances where
there is competition among multiple municipalities for the same land, it is essential that a
chancellor evaluate the competing interests of the other city or cities when considering the
twelve indicia in the totality of the circumstances. Given this Court’s concerns regarding judicial
economy, it is certainly reasonable for a chancellor to consolidate competing petitions for one
trial. This is particularly so given the considerable expense and time involved in each annexation

1 There is one exception to this rule related to airports.

9 Code, § 21-1-27.

% Code, § 21-1-31.

% In re Enlargement and Extension of Mun. Boundaries of City of D’Iberville, 867 So. 2d 241,
251 (Miss. 2004).

70



case. Accordingly, we today declare as antiquated the prior jurisdiction doctrine as it relates to
annexation litigation, and to the extent that any of our prior cases have recognized and applied
this doctrine, these prior cases are to that limited extent overruled.

The Supreme Court has also held that under certain circumstances, annexation pleadings are
amendable pursuant to Rules 15 and 81 of the Mississippi Rules of Civil Procedure, as well as
other case law.%® The Court stated: “So that our interpretation is clear, we clarify today that in
annexations proceedings, when errors appear in the legal description of the territory proposed to
be annexed and/or in the legal description of the entire boundary as changed after
enlargement/annexation, such errors may be amended pursuant to our rules of civil procedure
and our case law.”?’

Notice. After the petition is filed, notice must be provided at the same time and in the same
manner as is required for an incorporation. %

Hearing. At the hearing all persons having an objection may appear and present evidence.®® The
chancellor is to hear the case based on the issue of reasonableness.'® If the chancellor finds the
annexation reasonable, a decree is to be entered granting the annexation. As in incorporation
cases, if the burden of proof is not met, the annexation should be denied. The chancellor has the

% Ibid.

% In re Extension of Boundaries of City of Hattiesburg, 840 So. 2d 69, 80 (Miss. 2003).

9 1bid. (emphasis in original).

% Code, § 21-1-31. Code, § 21-1-15 [Publication in the newspaper, posting in the annexation
area and service of process on municipalities within three (3) miles of the territory to be
annexed].

9 Unlike other litigated matter, it is not necessary that written pleadings be filed to allow a party
to object. The Mississippi Supreme Court deliberately chose to preserve this right when they
adopted the Mississippi Rules of Civil Procedure. Rule 81 states in part that the Rules of Civil
Procedure are to “apply to all civil proceedings but are subject to limited applicability in the
following actions which are generally governed by statutory procedures . . . (11) creation of and
change in boundaries of municipalities . . . .” Miss. R. Civ. P. 81 (2009).

100 Code, § 21-1-33 provides that the chancellor is also to determine the issue of “public
convenience and necessity.” The Mississippi Supreme Court struck this requirement down in
annexation case in 1953 in the case of Ritchie v. Brookhaven, 217 Miss. 860, 65 So. 2d 436,
sugg. of error overruled 217 Miss. 876, 65 So. 2d 832 (1953). See also Bassett v. Town of
Taylorsville, 542 So. 2d 918 (Miss. 1989). The Court held that the issue of “public convenience
and necessity” was legislative in nature and not subject to judicial review. It is important to
contrast the Court’s holding in annexations with incorporations. In the case of annexations, the
issue of public convenience and necessity is considered by the municipality’s legislative body
and a determination is made. In incorporation cases the same is not true. Thus, it would appear
that “public convenience and necessity” must still be proven in incorporation cases. Nonetheless,
the Court has held a chancellor’s consideration of public convenience and necessity in an
annexation case to be harmless error that was, at worst, mere surplusage. In re Extension,
Enlarging of Boundaries of City of Laurel, 922 So. 2d 791 (Miss. 2006).
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option of granting the annexation in part. No territory not described in the ordinance may be
added by the chancellor. The decree of the chancellor is effective ten (10) days after entry if no
appeal is taken.'0!

The Supreme Court has held that a municipality may repeal its annexation ordinance following
the court hearing, but before the decree becomes effective, even after the decree has been entered
by the chancellor.12 The Court found that subsequent to entry but prior to the effectiveness of
the decree, a city may repeal its ordinance seeking annexation, even if the issue is on appeal or
before the chancery court on remand.®® This is so because the statute provides that — if the
matter is appealed — the chancellor’s decree is not effective until ten days after the final
determination of the appeal of the decree.'% In that case, the city seeking annexation presented
on remand an ordinance repealing its initial ordinance seeking annexation, along with a motion
to set aside the previous decree granting annexation.’®® The Supreme Court found that the
chancery court erred in denying the city’s motion to set aside the decree granting annexation, as
the court had no authority to force annexation in the face of a repeal ordinance from the
municipality.19

Reasonableness. In a series of cases arising since the adoption of the current annexation statutes
in 1950, beginning with Dodd v. City of Jackson, 238 Miss. 372, 39697, 118 So. 2d 319, 330
(1960), the Mississippi Supreme Court has dealt with the issue of what is a reasonable
annexation. The Court has often summarized those primary indicators or indicia to be considered
as follows:

e The municipality’s need for expansion;

e Whether the area sought to be annexed is reasonably within a path of growth of the city;

e The potential health hazards from sewage and waste disposal in the annexed areas;

e The municipality’s financial ability to make the improvements and furnish municipal
services promised;

e The need for zoning and overall planning in the area;

e The need for municipal services in the area sought to be annexed;

e Whether there are natural barriers between the city and the proposed annexation area;

e The past performance and time element involved in the city’s provision of services to its
present residents;

e The impact (economic or otherwise) of the annexation upon those who live in or own
property in the area proposed for annexation;

e The impact of the annexation upon the voting strength of protected minority groups;

101 Code, § 21-1-33.

1921n re Extension of Boundaries of City of Sardis, 954 So. 2d 434, 437 (Miss. 2007).
103 1bid.

104 Code, § 21-1-33.

105 Sardis, 954 So. 2d at 436.

106 |bid. at 437.
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e Whether the property owners and other inhabitants of the areas sought to be annexed
have in the past, and for the foreseeable future unless annexed will, because of their
reasonable proximity to the corporate limits of the municipality, enjoy the (economic and
social) benefits of proximity to the municipality without paying their fair share of the
taxes; and

e Any other factors that may suggest reasonableness vel non.1%’

Additionally, several of these primary indicia also have court recognized lists of further
considerations, or other “sub-indicators,” for lack of a better word, to help courts determine if an
indicia favors a certain city attempting annexation; however, frequently, not all sub-indicators
are present in an annexation case.'® The Court has been clear that these twelve indicia, as well
as the sub-indicators are “ ‘not separate and distinct tests in and of themselves ... [and] the
chancellor must consider all [twelve] of these factors and determine whether under the totality of
the circumstances the annexation is reasonable.” “!% In keeping with the “totality of the
circumstances” analysis, the Court has also held that all twelve factors must be considered and
no one factor is dispositive of reasonableness.*?

The Impact of Annexation on Schools. Prior to 1986, Code, 8§ 37-7-611 provided that in
municipalities having a municipal school district, school district boundaries expanded with the
limits of the municipality. That section of the code was repealed in 1986. However, questions
arose over the preclearance of the matter under the Voting Rights Act of 1965. After one trip to
the Mississippi Supreme Court and three to the United States Supreme Court the issue was
finally settled when the United States Department of Justice precleared the repeal of Code, § 37-
7-611. Now municipal annexation has no impact on school district lines.

Appeal. The same rules apply to annexation appeals as to appeals in incorporation cases.*!

107 City of Jackson v. Byram Incorporators, 16 So. 3d 662, 683 (Miss. 2009) (quoting In re
Extension of the Boundaries of Winona v. City of Winona, 879 So. 2d 966, 972 (Miss. 2004)).
See also Extension of Boundaries of City of Ridgeland v. City of Ridgeland, 651 So. 2d 548, 551
(Miss. 1995); Bassett v. Town of Taylorsville, 542 So. 2d 918, 921 (Miss. 1989).

108 See Addendum B, which includes a list of these so-called “sub-indicators.”

109 1n re Extension of Boundaries of City of Winona, 879 So. 2d 966, 972-73 (Miss. 2004)
(quoting In re Enlargement & Extension of Mun. Boundaries of City of Biloxi, 744 So. 2d 270,
276 (Miss. 1999)).

110 Byram, 16 So. 3d at 683; Winona, 879 So. 2d 972-73.

11 Code, 88 21-1-37 and 21-1-21. The Mississippi Supreme Court has emphasized the obligation
of the municipality to make certain that the record of the proceedings is complete in the court
below. In Norwood v. In Matter of Extension of Boundaries of City of Itta Bena, 788 So. 2d 747
(Miss. 2001) the court permitted parties who had not participated in the trial to appeal on the
issue of jurisdiction. In the absence of a record showing proper posting of notice the Court held
that the annexation was void. In City of Petal v. Gulf S. Pipeline Co., LP (In re Enlargement &
Extension of the Mun. Boundaries of the City of Petal), 301 So. 3d 591, 598 (Miss. 2020), the
Court ruled that a party has the full 30 days in which to bring an appeal from an annexation.
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Post Annexation. If the annexation is successful, a certified copy of the decree must be sent to
the secretary of state.’'> A map of plat of the approved boundaries is to be submitted to the
chancery clerk for recordation in the official plat book.!3

Citizen Initiated Annexation. Citizens in unincorporated areas!!* may initiate an annexation
under the provisions of Code, § 21-1-47 and -45. The following requirements must be met:

The territory sought to be included must be contiguous to the municipality, and a petition must
be filed and signed by two thirds (2/3) of the qualified electors of the area sought to be
included.

A petition cannot be filed within two (2) years of the date of an adverse determination of any
proceedings for the inclusion of the same territory.*6

Deannexation

The same statute which grants citizens of an adjoining territory the right to initiate an annexation
gives citizens of existing cities the right to seek deannexation.'” The procedures are the same as
for citizen-initiated annexations and are covered by the same statutes. This has been a little used
remedy in the state. The Mississippi Supreme Court recently rendered a decision in one of the
few deannexation cases to arise since the adoption of the 1950 statutes.'*® The Court held that the
test is the same for annexations and deannexations — reasonableness.

Combination

Two (2) or more cities may combine by following the procedures set out in Code, 8 21-1-43. The
following requirements must be met:

e The municipalities must be adjacent;
e The governing authorities of each city must adopt an ordinance;*°

112 Code, § 21-1-39.

113 Code, § 21-1-41.

114 Code, § 21-1-45 mistakenly utilizes the words “incorporated territory adjacent to any
municipality.” The Mississippi Supreme Court resolved the issue in In Re Ridgeland, 494 So. 2d
348 (Miss. 1986).

115 The petition must: accurately describe the territory to be included; set forth the reasons the
territory should be included; be sworn to by at least one (1) of the petitioners; and have attached
a plat of the municipality as it will exist if the territory is added.

116Code, § 21-1-45.

7Code, § 21-1-45 provides:

118 See In re Exclusion of Certain Territory from City of Jackson, 698 So. 2d 490 (Miss. 1997)
(petition for deannexation found to be reasonable).

119 The ordinance must meet the same requirements as an ordinance for annexation.
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e A petition must be filed in the chancery court;?°
e The ordinance must state the name of the new city; and
e The chancellor must find the combination reasonable.

The decree of the chancellor shall properly classify the new municipality as a town or city.'?
The qualified electors of any territory contiguous to and adjoining any existing municipality and
the qualified electors of any territory which is a part of an existing municipality, may be included
in or excluded from such municipality, as the case may be, in the manner hereinafter provided.
Whenever the inhabitants of any incorporated territory adjacent to any municipality shall desire
to be included therein, and whenever the inhabitants of any territory which is a part of an existing
municipality shall desire to be excluded therefrom, they shall prepare a petition and file same in
the chancery court of the county in which such municipality is located, which said petition shall
be signed by at least two-thirds of the qualified electors residing in the territory proposed to be
included in or excluded from such municipality. Said petition shall describe accurately the metes
and bounds of the territory proposed to be included in or excluded from such municipality, shall
set forth the reasons why the public convenience and necessity would be served by such territory
being included in or excluded from such municipality, as the case may be, and shall be sworn to
by one or more of the petitioners. In all cases, there shall be attached to such petition a plat of the
municipal boundaries as same will exist in the event the territory in question is included in or
excluded from such municipality. No territory may be so excluded from a municipality within
two years from the time that such territory was incorporated into such municipality, and no
territory may be so excluded if it would wholly separate any territory not so excluded from the
remainder of the municipality. No petition for the inclusion or exclusion of any territory under
this section shall be filed within two years from the date of any adverse determination of any
proceedings originated hereinafter under this chapter for the inclusion or exclusion of the same
territory.

Post Combination Operation. After the combination, the governing authorities of both cities
continue to serve until the next regular election. The mayor of the larger city becomes the mayor
of the new city. Tax assessments and levies continue until the next time they would be set by
law. The ordinances of the larger city become effective for the new city.1?2

Abolition

Though a new municipality must have at least 300 persons, existing villages may continue to
operate.*?® However, if a municipality drops below 50 inhabitants according to the latest U.S.

120 The petition must meet the same requirements as a petition for annexation.

121 The statute provides that a new village cannot be created in this manner because two villages
may not combine unless the combined population is at least 500. (Code, 8 21-1-43). However,
the statute now also provides that only cities or towns may be created; thus, the creation of new
villages is no longer allowed. (Code, § 21-1-1).

122 Code, § 21-1-43.

123 Code, § 21-1-1.
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Census, it will be automatically abolished.*?* Additionally, a municipality is automatically
abolished if it fails to hold official meetings for a period of twelve (12) consecutive months or if
it fails to hold municipal elections for two (2) consecutive elections.'?

Municipalities of fewer than 1,000 inhabitants may voluntarily abolish the town or village by
taking the following steps:

An ordinance must be adopted setting forth the reasons for dissolution;

A petition must be filed in the chancery court seeking to abolish the municipality;
A hearing must be set;

Notice of the hearing must be properly given;%6

A hearing must be held with those opposed being given the right to appear; and
The chancellor must determine that the abolition is reasonable.

124 Code, § 21-1-49.
125 Code, § 21-1-51.
126 Notice is given in the same manner as for annexations or incorporations.
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ADDENDUM A

Previous Legislative Sovereign Immunity in Mississippi until the Stokes holding.

1984 (S.B. 2441)

State and political subdivisions, with waiver
under certain circumstances; new law applicable
only to claims against the State accruing after
7/1/85 and against political subdivisions accruing
after 10/1/85

YEAR STATUTE DESCRIPTION EXPOSURE
LIMITATIONS
1984  |Ch. 495, Laws Original law, providing sovereign immunity to  [No exposure beyond

$500,000

1991 (S.B. 3242)

of law to 7/1/92 and 10/1/92, respectively

1985  [Ch. 474, Laws Reenacted 1984 Act and postponed effective date[No exposure beyond
1985 (H.B. 983) |of law to 7/1/86 and 10/1/86, respectively $500,000
1986  |Ch. 438, Laws Reenacted 1985 Act and postponed effective date[No exposure beyond
1986 (S.B. 2166) [of law to 7/1/87 and 10/1/87, respectively $500,000
1987  |Ch. 483, Laws Reenacted 1986 Act and postponed effective date|For cause of action
1987 (S.B. 2454) |of law to 7/1/88 and 10/1/88, respectively; accruing between 7/1/88
repealed § 4 of 1984 Act, as reenacted and and 7/1/89, not beyond
amended in 1985 and as amended in 1986 $25,000; 7/1/89 and
(removing language later found to be 7/1/90, not beyond
unconstitutional); added § 6, which brought $200,000; after 7/1/90, not
language back beyond $500,000
1988  [Ch. 442, Laws Reenacted 1987 Act and postponed effective date(7/1/89-7/1/90 $25,000
1988 (H.B. 937) [of law to 7/1/89 and 10/1/89, respectively 7/1/90-7/1/91 $200,000
after 7/1/91 $500,000
1989  |Ch. 537, Laws Reenacted 1988 Act and postponed effective date[7/1/90 - 7/1/91 $25,000
1989 (H.B . 339) |of law to 7/1/90 and 10/1/90, respectively 7/1/91-7/1/92 $200,000
after 7/1/92 $500,000
1990 |Ch. 518, Laws Reenacted 1989 Act and postponed effective date(7/1/91-7/1/92 $25,000
1990 (H.B. 945) |of law to 7/1/91 and 10/1/91, respectively 7/1/92-7/1/93 $200,000
after 7/1/93 $500,000
1991 Ch. 618, Laws Reenacted 1990 Act and postponed effective date(7/1/92-7/1/93 $25,000

7/1/93-7/1/94 $200,000
after 7/1/94 $500,000

Source: Stokes v. Kemper County Bd of Sup ’rs, 691 So. 2d 391 (Miss. 1997). Legislative Sovereign
Immunity post-Stokes is omitted.
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ADDENDUM B

Overview of Annexation

Why Annex

1. Inadequate Land Resources

2. Control Peripheral
a) Sub-standard Development
b) Incompatible Land Use
C) Traffic Arteries

3. Expansion of Tax Base

4. Need for Municipal Services

Overview of Legal Process

1.

2.
3.
4.

Two Ways City Boundary Can Be Expanded
a) City Initiated Annexation

b) Citizen Initiated Inclusion
Deannexation

Incorporation

“Reasonableness” Is the Common Thread

What Is Reasonable?

1.
2.

Twelve Indicia recognized by courts
So-called “sub-indicators” sometimes present

Pre-Annexation Planning

Annexation Study

1.
2.
3.

Formal Written Report
Informal Report
Type of Annexation

a) Incremental
b) Phased
C) Comprehensive

Planning Team

1.

wmn

Urban Planners

a) In House

b) Outside Consultant
C) Attorneys

d) City Attorney

e) Special Counsel
City Staff

Engineer

Financial Planner
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Indicia of Reasonableness and “sub-indicators”

1. Municipality’s Need for Expansion
a) Spillover development into the proposed annexation area;
b) Internal growth;

Population growth;
City’s need for development land;
Need for planning in the annexation area;
Increased traffic counts;
Need to maintain and expand the City’s tax base;
Limitations due to geography and surrounding cities;
Remaining vacant land within the municipality;
Environmental influences;
Need to exercise control over the proposed annexation area;
Increased new building permit activity

2. Path of Growth

a) Spillover development in annexation area;

b) Annexation area immediately adjacent to City;
C) Limited area available for expansion;

d) Interconnection by transportation corridors;

e) Increased urban development in annexation area;
f) Geography;

9) Subdivision development

3. Potential Health Hazards
a) Potential health hazards from sewage and waste disposal;
b) Large number of septic tanks in the area;
C) Soil conditions which are not conducive to on-site septic systems;
d) Open dumping of garbage; and

e) Standing water and sewage
4. Municipality’s Financial Ability
a) Present financial condition of the municipality;
b) Sales tax revenue history;
C) Recent equipment purchases;
d) Financial plan and department reports proposed for implementing
and fiscally carrying out the annexation;
e) Fund balances;
f) City’s bonding capacity; and
9) Expected amount of revenue to be received from taxes in the

annexed area.

5. Need for Zoning and Overall Planning
6. Need for Municipal Services
a) Requests for water and sewage services;
b) Plan of the City to provide first response fire protection;
C) Adequacy of existing fire protection;
d) Plan of the City to provide police protection;
e) Plan of the City to provide increased solid waste collection;
f) Use of septic tanks in the proposed annexation area; and
0) Population density.
7. Natural Barriers
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8. Past Performance

9. Social and Economic Impact

10. Impact on Minority Voting Strength
11. Fair Share

12. Other Factors

Need for Expansion
1. Population Changes
a) Inside City

b) In Surrounding Area
2. Population Projections
3. Land Use Absorption
a) Land Use Patterns
b) Household Size
C) New Construction
d) Demolitions

e) Vacant Land
(1) Developable Land
(2 Undevelopable Land
) Constrained Land

f) Transportation Corridors

Path of Growth
1. Spillover Growth

a) Residential
b) Commercial
C) Industrial

Extension of Public Facilities and Utilities
Transportation Corridors

Contiguous Nature of Annexation Area
Barriers to Paths of Growth

a) Natural

b) Geopolitical

C) Developmental

agbrwm

Potential Health Hazards

1. Sewerage Disposal
a) Existence of Septic Tanks
b) Soil Conditions
C) Central Sewer
2. Solid Waste Disposal
a) Curbside Collection
Q) Frequency of Collection
b) Central Collection (Dumpsters)
C) No Collections

d) Open Dumping
3. Pest Control
a) Mosquito Control

(1) Spraying
80



(2 Breeding Site Control
b) Rat Control

Financial Ability

Financial Reserves

Bonding Capacity

Revenue Structure

Capital Improvements Plan for Existing City

Capital Improvements Plan for Annexation Area

Cost of Providing Additional Services in Annexation Area
Revenues from Annexation Area

NogakrwnpE

Need for Zoning and Overall Planning
1. Planning Capability of City

a) Personnel
b) Ordinances
1) Zoning

(2)  Subdivision Regulations
3 Standard Codes
2. Planning Capability of County

a) Personnel
b) Ordinances
(D) Zoning

(2)  Subdivision Regulations
3 Standard Codes

3. Transportation Planning

4. Utility Planning

Need for Municipal Services

1. Level of Urbanization in the Annexation Area
a) Existing
b) Reasonably Anticipated
2. Level of Existing Services in the Annexation Area

a) Services Already Provided by City

b) Services Provided by Another Governmental Entity

C) Services Provided by Private Entities

Cost of Existing Services in the Annexation Area

4. Level of Usage of City Services by Annexation Area Residents
a) Parks and Recreation
b) Public Facilities

w

Natural Barriers
1. Natural
a) Rivers, Bays, and Other Bodies of Water
b) Flood Plains
c) Ridge Lines
d) Topography
2. Geopolitical
a) Another Municipality
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b) County Line
c) Water, Sewer, Garbage Collection, or Fire District Boundaries
d) Certificated Area
3. Man Made
a) Limited Access Highways
b) Existing Development

Past Performance

1. Time Frame for Providing Services to Areas Annexed in the past
2. Promises Made in Prior Annexations
3. Excuses for Bad past Performances
a) Natural Disasters
@ Hurricane
@) Floods
b) Funding

c) Changes of Conditions
d) War or Military Preparedness

Diminution of Minority Voting Strength
1. The Annexation Should Not Illegally Diminish the Voting Strength of a
Protected Minority under Section Five of the VVoting Rights Act of 1965
a) Applies to the Existing Population of the City and the Annexation
Area and the Projected Population as a Result of the Annexation of
Uninhabited Areas

The Impact on Those Who Live or Own Property in the Annexation Area

1. Economic Impact
a) Tax Increases
b) Utility Rate Reduction or Increase
c) Reduction in Fire Insurance Rates
d) Income Tax Deductions for Property Tax
e) Increased or Decreased Value of Land
2. Social Impact
a) Impact of Increased Regulations

@ Positive or Negative
2 Restrictions on Personal Freedoms (i.e., Animal Control
Ordinance)

3. Enhanced Governmental Services and Facilities

4. Any Other Impact

Fair Share

1. Whether the Property Owners and Other Inhabitants of the Annexation
Area Enjoy the Benefits of Proximity to the City Without Paying Their
Fair Share in Taxes

a) Community of Interest

b) Dependence on the City for Social and Economic Opportunities
C) Benefit from Reduced Fire Insurance Rates Because of Proximity
to City

d) Utilization of the City’s Public Facilities
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Other Factors
1. “Central City Blues”
2. Anything Else That Impacts “Reasonableness”

Open Meetings Act
1. Annexation Is “Litigation” Which May Be Discussed in Executive Session
on Properly Closing of Meeting

Public Hearings

1. A Municipality Is Not Required to Hold a Public Hearing or Give Notice
of its Intent to Annex. Jackson v. Flowood, 331 So. 2d 909 (Miss. 1976).

2. Gulfport Decision

Water and Sewer Systems

1. Certificates of Public Convenience and Necessity
2. Value of System

a) Facilities

b) Certificate of Public Convenience and Necessity
Farmers Home Indebted System

Fire Protection vs. Domestic Service

Other Municipalities

a) One Mile Corridor

b) Five Mile Corridor

6. Municipal Utility Commissions

ok w

Review and Revision
1. Fine Tuning
a) Financial
b) Program of Services and Facilities
C) Identity of Opposition
d) Discovery
2. Adoption of Five-Year Plan
a) Plan of Services
b) Plan for Capital Improvements

Impact of Schools

1. Code, § 37-7-611

2. Repeal of Code, 8 37-7-611 (July 1, 1987)

3. Code, 8§ 21-1-59

4 Greenville Municipal School District v. Western Line Consolidated
School District

Dupree |

Dupree 11

o
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AA.

BB.

Legal Requirements

Sources of Annexation Law

Section 88 of the Mississippi Constitution
Title 21 Chapter 1 of the Code

Mississippi Supreme Court Cases

Mississippi Rules of Civil Procedure

United States Code

Federal Court Cases

Section Five of the Voting Rights Act of 1965

NoogkrowhE

The Legal Process

Adoption of the Ordinance

Petition Filed in the Chancery Court
Publication of Notice

Summons on Surrounding Cities
Application for a Hearing Date
Hearing

Decision

Appeal

ONoGa~wWNE

The Ordinance — Legal Requirements
1. Legal Description of the Area to Be Annexed
2. Legal Description of the City as Enlarged

3. Describe the Improvements to be Made
a) The Manner and Extent of Improvements
b) The Approximate Time in which the Improvements Are to be
Made

4. A Statement of the Services to Be Rendered

The Petition — Legal Requirements

1. Recite the Fact of Adoption of the Ordinance

2. Ask for Enlargement of the City

3. Have Attached a Certified Copy of the Ordinance

4 Have Attached a Map or Plat of the Boundaries as They Will Exist in the
Event the Annexation Is Approved

Parties
1. “... All Parties, Interest In, Affected By, or Being Aggrieved By . ..”
a) Individuals
b) Industry
2. Municipalities Within Three Miles of Any of the Territory Annexed
3. Counties

4. School Board
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CC.

DD.

EE.

FF.

GG.

Process
1. Publication
a) Number of Times
b) Where Published
c) When Published
2. Posting
a) How Many Postings
b) Where Posted
D Public Place
2 What If There Is No Public Place?

3. Summons

Trial Preparation
Discovery
1. Interrogatories
2. Request for Admissions
3. Request for Production of Documents
4. Depositions

Exhibit Preparation
Maps
Charts
Photos
Documents
Tables

orwnE

Potential Settlement
1. Obijectors ldentified

2. Deletion of Portions of Annexation Area
a) Sperry Rand Decision
b) Examples

Q) Gulfport
(@ Mississippi Power — Tax Exemptions
(b) North Gulfport — Enhanced Plan
(c) HCDC Agreements
(2 Southaven
@) Utility Agreements — Horn Lake Water Association

Witnesses

1. Identification
2. Selection

3. Preparation
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HH.

JJ.

KK.

Trial

Procedure
1. Statutory
2. Rule 81, Mississippi Rules of Civil Procedure

a) Written Pleadings Not Required

b) Appeal Bond of $500 Stays Proceedings

Appeal Time

a) Statute — Ten (10) Days after Decree Entered

b) Mississippi Supreme Court — Rules 30 Days after Decree Entered

Burden of Proof

1.

The Burden of Proving the Annexation Is Reasonable Is on the City

Path of Growth

1.

agbrwn

Spillover Growth

a) Residential
b) Commercial
C) Industrial

Extension of Public Facilities and Utilities
Transportation Corridors

Contiguous Nature of Annexation Area
Barriers to Paths of Growth

a) Natural
b) Geo-Political
c) Developmental

Potential Health Hazards

1.

Sewerage Disposal

a) Existence of Septic Tanks
b) Soil Conditions
C) Central Sewer
Solid Waste Disposal
a) Curbside Collection
Q) Frequency of Collection
b) Central Collection (Dumpsters)
C) No Collections

d) Open Dumping
Pest Control
a) Mosquito Control
(1) Spraying
2 Breeding Site Control
b) Rat Control
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LL.

MM.

NN.

Financial Ability

Nogak~wdpE

Financial Reserves

Bonding Capacity

Revenue Structure

Capital Improvements Plan for Existing City

Capital Improvements Plan for Annexation Area

Cost of Providing Additional Services in Annexation Area
Revenues from Annexation Area

Need for Zoning and Overall Planning

1.

Planning Capability of City

a) Personnel
b) Ordinances
(1) Zoning

(2)  Subdivision Regulations
3 Standard Codes
C) Planning Capability of County

(1) Personnel

(2 Ordinances
(@) Zoning
(b) Subdivision Regulations
(c) Standard Codes
(d) Transportation Planning
O] Utility Planning

Need for Municipal Services

1.

w

Level of Urbanization in the Annexation Area

a) Existing

b) Reasonably Anticipated

Level of Existing Services in the Annexation Area

a) Services Already Provided by City

b) Services Provided by Another Governmental Entity
C) Services Provided by Private Entities

Cost of Existing Services in the Annexation Area

Level of Usage of City Services by Annexation Area Residents
a) Parks and Recreation

b) Public Facilities
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00.

PP.

QQ.

RR.

Need for Municipal Services

1.

w

Level of Urbanization in the Annexation Area

a) Existing

b) Reasonably Anticipated

Level of Existing Services in the Annexation Area

a) Services Already Provided by City

b) Services Provided by Another Governmental Entity
C) Services Provided by Private Entities

Cost of Existing Services in the Annexation Area

Level of Usage of City Services by Annexation Area Residents
a) Parks and Recreation

b) Public Facilities

Natural Barriers

1.

Natural

a) Rivers, Bays, and Other Bodies of Water
b) Flood Plains

C) Ridge Lines

d) Topography

Geo-Political

a) Another Municipality

b) County Line

C) Water, Sewer, Garbage Collection, or Fire District Boundaries
d) Certificated Area
Man-Made

a) Limited Access Highways
b) Development

Past Performance

1.
2.
3.

Time Frame for Providing Services to Areas Annexed in the Past
Promises Made in Prior Annexations
Excuses for Bad Past Performances

a) Natural Disasters
D Hurricane
2 Floods
b) Funding
C) Changes of Conditions

d) War or Military Preparedness

Diminution of Minority Voting Strength

1.

The Annexation Should Not Illegally Diminish the Voting Strength of a

Protected Minority under Section Five of the VVoting Rights Act of 1965

a) Applies to the Existing Population of the City and the Annexation
Area and the Projected Population as a Result of the Annexation of
Uninhabited Areas
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SS.

TT.

Uu.

VV.

The Impact on Those Who Live or Own Property in the Annexation Area

1. Economic Impact
a) Tax Increases
b) Utility Rate Reduction or Increase
c) Reduction in Fire Insurance Rates
d) Income Tax Deductions for Property Tax
e) Increased or Decreased Value of Land
2. Social Impact
a) Impact of Increased Regulations

@ Positive or Negative

(2) Restrictions on Personal Freedoms (i.e., Animal Control
Ordinance)

3 Enhanced Governmental Services and Facilities

4 Any Other Impact

Fair Share

1. Whether the Property Owners and Other Inhabitants of the Annexation
Area Enjoy the Benefits of Proximity to the City Without Paying Their Fair Share
in Taxes

a) Community of Interest
b) Dependence on the City for Social and Economic Opportunities
C) Benefit from Reduced Fire Insurance Rates Because of Proximity
to City
d) Utilization of the City’s Public Facilities
Witnesses
1. Mayor

2. Department Heads
a) Chief Financial Officer
b) Police Chief
C) Fire Chief
d) City Engineer
e) Public Works Directors

Fair Share

1. Whether the Property Owners and Other Inhabitants of the Annexation
Area Enjoy the Benefits of Proximity to the City Without Paying Their Fair Share
in Taxes

a) Community of Interest

b) Dependence on the City for Social and Economic Opportunities

c) Benefit from Reduced Fire Insurance Rates Because of Proximity
to City

d) Utilization of the City’s Public Facilities

89



WW. Fair Share

XX.

YY.

ZZ.

1. Whether the Property Owners and Other Inhabitants of the Annexation
Area Enjoy the Benefits of Proximity to the City Without Paying Their Fair Share
in Taxes

a) Community of Interest
b) Dependence on the City for Social and Economic Opportunities
C) Benefit from Reduced Fire Insurance Rates Because of Proximity
to City
d) Utilization of the City’s Public Facilities
Witnesses
1. Mayor

2. Department Heads

a) Chief Financial Officer
b) Police Chief

c) Fire Chief

d) City Engineer

e) Public Works Directors
Urban Planner

Financial Consultant
Mississippi Rating Bureau Representative
Public Health Officer
Insurance Agents

Private Citizens

N AW

Options of the Court

1 Approve the Annexation in Full

2. Approve a Part of the Annexation and Delete Portions of the Territory
3 Deny the Annexation in Full

4 The Chancery Court Cannot Increase the Size of the Annexation

Post-Trial
Effective Date
1. An Annexation Is Effective
a) Ten (10) Days after the Date of the Chancellor’s Decree If There Is
No Appeal

b) Ten (10) Days after the Date of the Final Determination by the
Supreme Court If There Is an Appeal
2. Note Despite the conflict between statute and court rule, the Supreme
Court has ruled a party has the full 30 days in which to file an appeal.

90



AAA. Appeal
1. The Record
2. Briefing
a) Appellant’s Brief
b) Appellee’s Brief
C) Reply Brief
3. Motion for Expedited Appeal
4. Oral Argument

BBB. Tax Liability
1. Subjecting Newly Annexed Citizens to Taxation for Debt of the Existing
City Is Not Unconstitutional. Bridges v. Biloxi, 253 Miss. 812, 178 So.
683, 180 So. 2d 154, 180 So. 2d 641, App. Dism’d 383 US 574, 16 L.Ed.
2d 106, 86 S. Ct. 1077 (1965)
2. Annexations Completed by June 20 Are Taxed for the Entire Year

CCC. Post Trial Notifications
1. Secretary of State
2 Chancery Clerk
3. United States Census Bureau
4. State Rating Bureau
5 State Tax Commission

DDD. Preclearance
1. Annexation
2. Wards
3. Other Affected District
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CHAPTER SIX

OFFICERS, BOARDS, AND COMMISSIONS!

Sumner Davis

In code charter municipalities using the mayor-board of aldermen form of government, the mayor
and board may provide that the municipal judge, the marshal or chief of police, and the tax
collector be appointive rather than elective.? In addition, the mayor and board have the power and
authority

to appoint a street commissioner, and such other officers and employees as may be
necessary, and to prescribe the duties and fix the compensation of all such officers
and employees. All officers and employees so appointed shall hold office at the
pleasure of the governing authorities and may be discharged by such governing
authorities at any time, either with or without cause.®

In 1976, mayor-board of aldermen cities were given specific authority to establish the position of
chief administrative officer (CAO) of the municipality. The establishment of the CAQO position
requires a two-thirds vote of the mayor and board of aldermen, but the first CAO may not be
appointed by the mayor and board until after the next general municipal election. The CAO may
hold one or more other appointive positions in the municipality and may perform such
administrative duties and functions as the mayor and board delegate to him.*

Under a commission government, the council (mayor and commissioners) possesses the power “to
create, fill or discontinue any and all offices and employments. . . .”® This power includes the right
to increase or decrease compensation at any time, to make and enforce rules and regulations
governing officers and employees, and to remove any officer appointed by the council.®

The laws governing council-manager government provide that all officers and employees of the
municipality, except the mayor and councilmen, shall be appointive.” The city attorney, auditor,
and police justice (if any) must be appointed by the council, but it is discretionary with the council
whether they or the city manager shall appoint the city clerk and treasurer. All other department
heads and municipal employees are appointed by the city manager.®

This chapter is an update of Chapter 1V, “Officers, Ordinances and Boards,” in A Manual of
Mississippi Municipal Government, 4" Edition (1987), edited by Dana B. Brammer and published
by the Public Policy Research Center, College of Liberal Arts, The University of Mississippi. The
author and the editors gratefully acknowledge the permission of the Public Policy Research Center,
Dana B. Brammer, Director Emeritus, to reproduce, adapt, and use this material in this manner.
2Code, § 21-3-3.

3Code, § 21-3-5.

4Code, § 21-3-25(2) through § 21-3-25(5).

°Code, § 21-5-9.

%Code, § 21-5-9.

"Code, § 21-9-21.

8Code, § 21-9-29.
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Under the mayor-council form of government, commonly referred to as the “strong mayor” form
of government, all officers and employees other than the mayor and council must be appointed.
The law allows the council to appoint a clerk of council (not subject to veto by the mayor).
However, the city clerk and all other department heads must be appointed by the mayor with
confirmation by the council. Subordinate officers and employees are to be appointed and removed
by the directors of the various departments, subject to the restrictions of any civil service system
which may be in effect. At the discretion of the council, and with its advice and consent, the mayor
may appoint a chief administrative officer to coordinate and direct the operations of the various
departments and functions of municipal government. The CAO shall serve at the pleasure of the
mayor and shall be answerable solely to the mayor. He shall be excluded from any municipal civil
service system.®

An interesting sidelight on the powers of a municipal governing body is the fact that it can
arbitrarily increase or decrease the salary of any appointive officer during his term of office. The
Attorney General of Mississippi in a situation involving a mayor-board of aldermen municipality
has ruled:

| advise you that it is my opinion. . . [that] the governing authorities of a
municipality have the power to fix the compensation of the appointive officers and
employees at such amount as they deem proper and to change same from time to
time as they see fit.?

Although this ruling concerned a mayor-board of aldermen municipality, it would apply equally
to any other form of municipal government in Mississippi.

Officers to be elected to a municipal office must qualify as municipal electors.'* The general laws
provide that in all cases the governing body of a municipality shall be elective. Whether or not
other officers are elective will depend upon the form of government and the ordinances of the
particular municipality.*?

Appointments by the Governing Body. The governing authorities shall appoint all officers to be
appointed by them at the first regular meeting of the group after each regular municipal election.
The officers so appointed will take the oath of office, and all officers and employees handling
money or having custody of public funds shall give bond, with sufficient surety, in a penalty not
less than $10,000 for commission and council forms of government and $50,000 for mayor-board
of alderman, mayor-council and council-manager governments.’* At the discretion of the
governing authorities, municipalities may purchase “errors and omissions insurance” for
municipal officers and employees.4

Code, § 21-8-7, § 21-8-13, § 21-8-23, and § 21-8-25.

10 etter dated January 9, 1954, from Attorney General J. P. Coleman to Mr. A. C. Edmonson,
Town Clerk, Edwards, Mississippi.

HQualifications for municipal electors may be found in Chapter Fifteen.

L2For additional information on elective and appointive officers, see Chapter Four.

13Code, § 21-15-3; and 8§ 21-3-5, 21-5-9, 21-7-11, 21-8-23, and 21-9-21. The premium on the
surety bond shall be paid by the municipality.

14Code, § 21-15-6.
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Appointment of City Attorney. Annually, the governing authorities may appoint an attorney-at-
law, prescribe his duties and determine his compensation. In the event legal work that goes beyond
that anticipated in the contract is needed by the municipality, the governing authorities, by a
unanimous vote, may increase the attorney’s salary commensurately. Additional legal assistance
or financial advice may also be obtained by the governing authority of the municipality over and
above the services supplied by the regular attorney. In the case of the city attorney or any other
attorney serving the municipality in the matter of issuing or refunding bonds, he may not be
compensated at a rate higher than 1 percent (1%) of the bonds issued or refunded.®

DUTIES OF CERTAIN MUNICIPAL OFFICERS
Municipal Clerk

The clerk of each municipality is designated by statue, and serves as:

Auditor, Code, § 21-15-21.

Bookkeeper, Code, § 21-35-11, § 21-39-5.

Custodian of the official seal, Code, § 21-15-17.

Clerk of the police court, Code, § 21-23-11 (see also Chapter Sixteen)

Registrar of voters, Code, §23-15-35. The clerk of the municipality shall be the registrar of

voters and shall be authorized to register applicants as county electors. As to registration

of municipal electors based on receipt of a copy of the application for registration by the

county registrar, see Code, § 23-15-39(3).

e Ex officio treasurer (in municipalities not having depositories), Code, § 21-3-5 and § 21-
39-19.

In addition to serving in the positions listed above, each municipal clerk is statutorily required to:
e Certify building, plumbing, electrical, sanitary, and like codes (together with the mayor),
which have been adopted and cited in an ordinance by the governing body of the
municipality and file same as a part of the permanent records of the clerk’s office; Code, §
21-19-25.

o Keep the “Municipal Minutes” in which he shall record the proceedings and all orders,
ordinances and judgments of the governing authorities, and shall record the proceedings
and all orders, ordinances and judgments of the governing authorities, and shall keep the
same fully indexed alphabetically, so that all entries on the minutes can be easily found
(“All official actions of the governing authorities of a municipality shall be evidenced only
by official entries duly recorded on such minute book™); Code, § 21-15-17.

o Keep a “Docket of Claims,” in municipalities of 2,000 or more, or in others so ordering,
Code, § 21-39-7.

e Keep the “Municipal Docket” upon which he shall enter each subject, other than claims
and accounts, to be acted upon by the governing authorities at the next meeting (“After
each meeting he shall make up such docket for the next regular meeting and he shall
examine the statutes of the state and the ordinances of the municipality to ascertain the
subjects required or proper to be acted upon at the following meeting and shall docket all
such matters”), Code, § 21-15-19

e Make monthly financial reports to the governing body at its regular meeting; Code, § 21-
35-13

15Code, § 21-15-25.
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Keep the ordinance book; Code, § 21-13-13 and § 21-15-17.

Copy the assessment rolls; Code, § 21-33-41.

Certify and publish the levy for municipal taxes; Code, § 21-33-47.

Certify certain tax levy information to the Department of Revenue; Code, § 21-33-47.
Issue warrants; Code, § 21-39-13.

Certify copies of ordinances whenever proof of their existence is needed in judicial
proceedings Code, § 21-13-17.

For additional information about the many varied financial duties of the clerk listed above, see
Chapter Nine.15

Legal responsibility for preserving public records of the municipality rests with the governing
authorities, but in practice the clerk assumes this duty. For a detailed account of record
management, see Chapter Fourteen.

Deputy Clerk. Every municipality may appoint one or more deputy clerks who shall have all of
the powers and responsibilities of the clerk. His pay is to be set by the governing authorities and
he is removable from office at the pleasure of such authorities. He takes the same oath of office as
does the clerk and the certificate of his appointment is made a part of the permanent records of the
office of the clerk.’

Marshal or Chief of Police. The marshal or chief of police shall be the chief law enforcement
office of the municipality and shall have control and supervision of all police officers employed
by said municipality. The marshal or chief of police shall be an ex-officio constable within the
boundaries of the municipality, and he shall perform such other duties as shall be required of him
by proper ordinance. Before performing any of the duties of his office, the marshal or chief of
police shall give bond, with sufficient surety, to be payable, conditioned and approved as
provided by law, in an amount to be determined by the municipal governing authority (which
shall be not less than Fifty Thousand Dollars ($50,000.00)). The premium upon said bond shall
be paid from the municipal treasury. If any marshal or chief of police shall fail to perform any of
the duties of his office, it shall be the duty of the district attorney or county attorney upon
receiving notice thereof to immediately file quo warrantor proceedings against such official.

Tax Collector. “The tax collector shall collect municipal taxes during the time and in the same
manner and under the same penalties as the state and county taxes are collected.” He shall be
governed by the general revenue laws of the state and must make the required reports to the
governing authorities. The full amount of his collections shall be paid to the municipality, and his
compensation and commissions shall be determined by the governing authorities and paid by the
issuance of warrants.*°

1BWithin the discretion of the governing authorities of any municipality with 75,000 or more
inhabitants, a fiscal or financial department may be established, and its director shall be authorized
to act in all financial matters as the city clerk is authorized to act. Code, § 21-17-15.

Code, § 21-15-23.

18Code, § 21-21-1.

¥Code, § 21-33-53; see also Chapter Nine.
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Mayor. Irrespective of the form of municipal government, each Mississippi mayor:

shall from time to time communicate, in writing, to the governing body such
information and recommend such measures as in his opinion may lead to the
improvement of the finances, the police, health, security, ornament,